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The Availability of the New Federal 
Rules for Use in the State 
Courts of Ohio" 


Epson R. SUNDERLANDT 


While rules of procedure designed for the federal courts 
may not, in all respects, be suitable for use in the courts of a 
state on account of differences in jurisdiction and organization, 
many features of the new federal practice offer suggestions for 
desirable improvements in the procedure of the state courts. 
The principles embodied in the new federal rules were largely 
derived from rules actually employed in various states in this 
country, and in jurisdictions abroad, where the English common 
law is administered. They were drafted with the definite pur- 
pose of seeking and adopting the most effective methods of 
solving the various procedural problems which had been suc- 
cessfully tested in actual experience anywhere in the English 
speaking world, and they contain comparatively few features 
which are completely novel. 

In framing the rules it was the aim to confine them as far 
as possible to general operative principles, leaving details so far 
as practicable to the discretion of the courts and to the judg- 

* An address given before the Columbus Bar Association January 15, 1938. 

f Professor of Law, University of Michigan. Professor Sunderland was a 


member of the Advisory Committee on Rules for Civil Procedure which 
drafted the new federal rules. 
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ment of counsel. Simplicity was sought as a primary quality in 
order to remove the opportunities for technical objections and 
arguments which are invariably produced by restrictions, lim- 
itations, conditions, and exceptions. Vague phrases of uncertain 
meaning and words which have proved troublesome in the past 
were avoided, and fictional elements, heretofore so characteris- 
tic of rules of procedure, were almost completely eliminated. 
The final test to which all the rules were subjected was con- 
venience and effectiveness, rather than logic or orthodox regu- 
larity. 

An enumeration of those features of the federal rules which 
are of special interest as possible models for state practice, 
should include at least the following: 


1. Form oF PrRocEDURE 


The federal rules go further than those of many states, 
including Ohio, in reducing procedure to a single form. Ohio 
still distinguishes between “actions” and “special proceedings.” 
The federal rules do not make this distinction but the same pro- 
cedural methods are employed in all types of cases. Ohio has a 
special procedure for mandamus, and probably for prohibition 
which follows mandamus. Under the federal rules mandamus 
is an ordinary civil action with no special rules to control it. 

In the report of the Advisory Committee on Rules for Civil 
Procedure published in April, 1937, the single form of pro- 
cedure was extended, as far as applicable, to proceedings for 
condemnation of land. The rule regulating condemnation was 
not retained in the final draft, and does not appear in the rules 
as adopted by the Supreme Court, but the draft of a rule which 
appears in the April report is an excellent model for a single 
form of proceeding for condemnation based upon the general 
plan of procedure in use in courts of general jurisdiction. Ohio 
has ten different methods for condemnation, which could easily 
be reduced to a single method based essentially upon the ordi- 
nary civil action, as exemplified in the draft referred to. 
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2. PLEADINGS 


The word “facts” does not appear in the federal rules relat- 
ing to pleadings, for the reason that that term has proved to be 
a very troublesome one. There is no workable definition of a 
“fact.” The proper test of a good allegation should not be that 
it alleges “facts” but that it gives adequate information. Under 
the federal rules allegations will be deemed sufficient if they 
supply whatever information is necessary to enable the opposite 
party to plead or to prepare for trial. The simplicity and lack 
of technicality contemplated in the drawing of pleadings is 
illustrated by the model forms which are attached to the new 
federal rules as an appendix. Some of the allegations in those 
forms might be technically designated as conclusions of law, 
rather than facts of the orthodox issuable type, but they fully 
serve the purpose of giving information and are, therefore, con- 
sidered suitable. 

Allegations of legal capacity and corporate existence may be 
omitted in stating the plaintiff’s claim (Rule 9-a). There is 
very rarely any dispute over either of them and it is thought 
that convenience will be served by ignoring them in the first 
instance and allowing the other party, in case he wishes to raise 
an issue in regard to them, to present it by a negative averment. 
This is an application of the same principle employed in the 
common statute which permits a general allegation of perform- 
ance of conditions precedent but requires the adverse party to 
make a negative allegation as to performance of any condition 
regarding which he wishes to raise an issue. 

Hypothetical and alternative statements of claims or de- 
fences are permitted (Rule 8-e). This merely recognizes that 
a party’s true position is often either a hypothetical or an alter- 
native one and that the pleadings ought to frankly show it. 

In order to secure honest denials so far as possible the fed- 
eral rules require that each allegation shall be admitted or 
denied and that a general denial shall not be used unless the 
party in good faith intends to controvert every fact alleged in 
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the opposite pleading. Such a situation will almost never occur. 
As a matter of convenience qualified general denials, which are 
directed to all facts not expressly admitted, are authorized, and 
when one has no knowledge or information sufficient to form a 
belief as to the truth of an averment he is permitted to so state, 
and this has the effect of a denial. In Ohio it seems that the 
pleader is required to positively deny the facts in such a case 
and then relieve his conscience by following his false and fic- 
titious denial with a statement of his want of knowledge (State 
ex rel. v. Commissioners, 11 Ohio St. 183). 

No general requirement for the verification of pleadings is 
made by the federal rules. Sworn pleadings, as experience has 
shown, are no more likely to be true than unsworn pleadings. 
The federal rules have attempted to secure truthfulness in 
pleading by another means. This is the requirement that every 
pleading must have the personal signature of at least one lawyer 
who is retained in the case and this signature, by the express 
provision of the rules, constitutes a certification by him that he 
has read the pleading, that there is good ground to support it, 
and that it is not interposed for delay. For wilful violation of 
this rule an attorney may be subjected to appropriate discipli- 
nary action. In view of the futility of ordinary verifications of 
pleadings, this plan of a certificate of counsel seems at least 
worth trying. 

There is no absolute requirement that different claims and 
defences must be separately pleaded. Instead, it is provided 
that separate counts and defences may be employed when such 
action will facilitate clear presentation of the case (Rule 1o-b). 
The use of separate counts often complicates the case and pro- 
duces repetition and confusion. The flexible principle adopted 
by the federal rules seems more convenient than the absolute 
requirement of separate statements found in the Ohio Code 
(Ohio Gen. Code, secs. 11,308, 11,316). 

Inconsistency between counts or defences is declared by the 


federal rules to be unobjectionable (Rule 8-e). The Ohio Code 
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absolutely bars inconsistent defences (Code, sec. 11,315), and 
the courts of Ohio have condemned inconsistent allegations 
(Ass’n. v. O’Conner, 29 Ohio St. 651). The practical result of 
a rigid prohibition of inconsistency is to victimize a party for 
inability to accurately forecast evidence to which he may have 
no access. This is essentially unfair. Apparent inconsistencies 
are often really alternatives and are legitimately used to pro- 
vide adequate allegations to meet the uncertainties of proof. 
Even those courts which purport to condemn inconsistency 
avoid actually doing so by holding that two allegations or de- 
fences are inconsistent only when the proof of one tends to 
disprove the other—a test under which inconsistency becomes 
almost impossible. In other words the rule, being unfair, de- 
feats itself. 


3. JomnDER oF Causes or ACTION 


The federal rules offer almost unlimited freedom of joinder 
of causes of action. All claims by a plaintiff against a defendant 
may be joined (Rule 18-a). In Ohio, as under most of the 
codes, only those claims may be joined which fall within some 
one of the arbitrary and specially enumerated classes. There is 
no possible inconvenience which can result from pleading claims 
together. It is only when different claims are tried together that 
inconvenience may result, but the federal rules meet this situa- 
tion by providing that an order for separate trials may be made 
by the court whenever it would promote convenience. 

Under the Ohio Code the parties must be the same in all 
claims which are joined (Sec. 11,307), but no such requirement 
is found in the federal rules. They permit joinder of claims 
where the parties are not the same, provided (a) they arise out 
of the same transaction, occurrence, or series of transactions or 
occurrences, and (b) involve a common question of law or fact 
(Rule 20-2). Under this liberal rule of joinder it would be 
possible to join claims for wrongful death against a person caus- 
ing the original injury and a physician who subsequently treated 

















148 LAW JOURNAL — MARCH, 1938 


the case; claims for deceit by many security buyers who relied 
upon the same prospectus; claims by many shippers for goods 
lost or damaged by the same act; claims in the alternative 
against several tort feasors; claims against an officer and his 
surety and against the officer alone; claims against a defendant 
individually and as an administrator; claims for a single loss by 
fire against insurers liable upon several contracts; and as a 
special instance it is expressly provided that one may join a 
claim against defendant X for a judgment with a claim to set 
aside an alleged fraudulent conveyance made by defendant X 


to defendant Y (Rule 18-b). 


4. CoUNTERCLAIMS 


Under most American statutes, including the Code of Ohio, 
there are very severe restrictions upon the use of counterclaims. 
Thus, under the Ohio Code (Secs. 11,317, 11,319) they are 
restricted to claims arising out of the same transaction as the 
plaintiff’s claim, or transactions connected with the same subject 
of action, or, in actions upon contracts, to cross claims also aris- 
ing upon contract; and they are limited to claims by a de- 
fendant against a plaintiff between whom a several judgment 
might be had in the action. Under this language there can be 
no counterclaim against one of a number of joint plaintiffs nor 
by one of a number of joint defendants; nor can there be an inde- 
pendent claim in tort pleaded against a claim either in tort or 
contract, nor an independent claim in contract pleaded against a 
claim in tort, nor an independent claim in equity pleaded 
against any claim. These restrictions and limitations are abol- 
ished in the federal rules, which provide that any claim of any 
kind by any defendant against any plaintiff may be used as a 
counterclaim (Rule 13). All inconvenience which might other- 
wise result from such unrestricted use of counterclaims is 
avoided by the rule providing that the court may order separate 
trials whenever convenience would be served thereby. 

Under the federal rules counterclaims are either compul- 
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sory or permissive. The compulsory counterclaim is one arising 
out of the same transaction; all other counterclaims are permis- 
sive. This distinction is based upon the principle of convenience 
that all matters involved in the controversy ought to be deter- 
mined in the same action. The Ohio Code, however, overlooks 
this principle, and seeks to make all counterclaims compulsory 
by denying costs to the plaintiff who brings a subsequent action 
upon any claim which might have been used as a counterclaim 


(Code, Sec. 11,624). 


5. JomnpER oF PartTIEs 


Parties jointly interested must join. This is the universal 
rule. But in dealing with parties not jointly interested the fed- 
eral rules are far more liberal than those of most of the states. 
They permit such parties to join or be joined if they assert or 
there is asserted against them, jointly, severally, or in the 
alternative, any right to relief arising out of the same trans- 
action, occurrence, or series of transactions or occurrences, if any 
common question of law or fact will arise. This is merely the 
general principle of equity which encouraged the determination 
of the entire controversy in a single suit. Convenience in ad- 
ministration is made the test of joinder. In Ohio, as under most 
codes, joinder of parties not jointly interested is much more 
restricted. Plaintiffs may join only if they are all interested in 
the subject of the action and in the relief demanded—a provi- 
sion of uncertain meaning which has given rise to a great deal 
of litigation. 


6. Crass AcTIONS 


Class actions are based upon three fundamental principles, 
(1) the existence of too many parties to make it practical to 
bring them all before the court; (2) adequate representation 
by those who are present; and (3) community of interest 
among all parties. The community of interest which is sufficient 
for a class action may arise out of a joint or common right, or 
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out of several rights in the same property involved in the action, 
or out of several rights affected by a common question of law 
or fact where common relief is sought. These are the principles 
underlying class actions which are actually administered by the 
courts. The federal rule authorizing class actions is based ex- 
plicitly upon these principles, and is stated in language which is 
clear and simple (Rule 23). The provision for class suits under 
the Ohio Code, on the contrary, is very vague and difficult to 
understand. It is as follows: “When the question is one of 
common or general interest of many persons, or the parties are 
very numerous and it is impracticable to bring them all before 
the court, one or more may sue or defend for the benefit of all.” 
(Code, sec. 11,257). This is the common code provision and it 
has given rise to endless litigation. The terms “general inter- 
est” and “many persons” which are employed in this provision 
are words of uncertain meaning. Furthermore the provision 
following the word “or” by its terms makes mere numbers and 
impractibility of actual joinder sufficient by itself, without any 
community of interest, sufficient for a class action. Taken liter- 
ally the provision obviously is impossible to administer. Fur- 
thermore the statute does not require adequate representation, 
although this is certainly necessary for a class suit. Similar 
provisions, found in various codes, have produced an extraordi- 
nary amount of confusion. The federal rule is a simple state- 
ment of actual judicial practice. 


7. Tuirp Party ProcEepureE 


The federal rules provide that when a defendant is entitled 
to indemnity or contribution from a third party, he may bring 
in such party by leave of court and ask for a judgment against 
him, and the third party will be bound both by the adjudication 
of the main action and by the adjudication of the claim against 
himself (Rule 14). England has used this practice since 1875 
and has found it convenient and effective (Order 16-A), New 
York has employed it since 1922 (Civ. Prac. Act, sec. 193), and 
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Wisconsin adopted it in 1935 (Stat. §260.19(1)). Its conveni- 
ence is apparent. 


8. Pre-Triat Procepure 


Experience has demonstrated that pleadings can never, 
under any system of rules, serve as an adequate means for dis- 
closing whether there are real issues in the case or what they 
are. Rules of pleading supply no test by which to distinguish 
between fictitious issues and real issues, and a party never knows 
from an inspection of the pleadings what points, if any, are 
going to be brought into actual dispute at the trial. Further- 
more, the issues shown upon the pleadings are subject to change 
at any time by amendment. Many cases would be settled with- 
out trial, and all would be simplified, if the actual facts were 
understood by both parties. England undertook many years 
ago to provide a method of looking beneath the pleadings to 
discover the real points of issue (0. 38a). The parties were 
brought before a master at a preliminary stage, by a so-called 
summons for directions, and were there interrogated regarding 
various phases of the case for the purpose of ascertaining 
whether there were any genuine issues, and if so what they 
were, and mapping out the future course of the proceedings. 
The success attained encouraged a gradual extension of the 
scope of this preliminary inquiry. A report of the Royal Com- 
mission on “The Dispatch of Business at Common Law,” pub- 
lished in 1936, recommended that it be broadened still further, 
as a means of eliminating fictitious issues and bringing about 
final settlements. 

The federal rules have authorized a pre-trial procedure 
somewhat similar to that employed in England by the summons 
for directions. By Rule 16 any district court in its discretion 
may in any case or by general rule provide for a pre-trial hear- 
ing to consider the simplification of issues, amendments, admis- 
sion of facts or documents, limitation of the number of expert 
witnesses, references, and any other matters likely to aid in the 
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trial of the cause. The order made at the pre-trial hearing will 
control the subsequent course of the action, if the hearing does 
not end in a final settlement of the case. 

Pre-trial dockets have been established in a number of 
American cities following the procedure first developed by the 
Circuit Court of Wayne County, sitting in Detroit, Michigan. 
The effectiveness of this practice has been striking. In 1935 
that court tried 2949 cases and during the same year it finally 
disposed of 2016 cases on the pre-trial hearing (6th Rep. Jud. 
Council of Mich., 43, 73). In Boston during a ten-months 
period in 1935-36 the Superior Court tried 1562 cases and dur- 
ing the same period disposed of 3075 cases on the pre-trial 
docket (3rd Rep. Jud. Council of N. Y., 232). 


9. Discovery 


Ohio has a broad and effective system of discovery but many 
Ohio lawyers feel that it is frequently abused. Some of the 
provisions found in the federal rules would tend to eliminate 
such abuses, while others would extend the use of discovery 
various ways. 

The federal rules offer the alternative in every instance of 
written interrogatories or oral examinations for discovery (Rule 
26-a). Written interrogatories are much less expensive, are 
entirely adequate in many situations, and should be freely avail- 
able at the party’s election. 

The federal rules make express provision for a large variety 
of protective orders where attempts are made to conduct the 
discovery examination in such a way as to embarrass or annoy 
either parties or deponents. Thus by Rule 30-b the court in 
which the action is pending may for good cause shown make an 
order “that the deposition shall not be taken, or that it may be 
taken only at some designated place other than that stated in 
the notice, or that it may be taken only on written interroga- 
tories, or that certain matters shall not be inquired into, or that 
the scope of the examination shall be limited to certain matters, 
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or that the examination shall be held with no one present except 
the parties to the action and their officers or counsel, or that 
after being sealed the deposition shall be opened only by order 
of the court, or that secret processes, developments, or research 
need not be disclosed, or that the parties shall simultaneously 
file specified documents or information enclosed in sealed en- 
velopes to be opened as directed by the court; or the court may 
make any other order which justice requires to protect the party 
or witness from annoyance, embarrassment or oppression.” 

As a further protection the federal rules provide that an 
answer may be compelled only by an order of the court and no 
contempt process shall be employed until the order has been 
disobeyed (Rule 37). If upon application to the court for such 
an order it appears that the refusal was unjustified the cost of 
the application for the order, including reasonable attorneys 
fees, shall be assessed against the party or witness refusing to 
answer or against counsel advising such refusal (Rule 37-a). 

The federal rules authorize either party to serve upon the 
other a written request for the admission of any relevant matter 
of fact, or of the genuineness of any relevant document, and if 
such admission is unjustifiably refused the party refusing shall 
be required to pay the cost of proof, including reasonable attor- 
neys fees (Rule 37-c). 

If the party seeking discovery fails to attend the hearing or 
fails to take proper steps to have his witness there, the court 
may order him to pay to the other party the amount of the 
reasonable expenses which he incurred in attending the hearing, 
including reasonable attorneys fees (Rule 30-g). 

Under the federal rules examination of tangible things and 
of land may be had upon the order of the court (Rule 34), and 
a physical or mental examination of a party may be ordered in 
proper cases (Rule 35). Mutuality of disclosure is assured in 
case of such mental and physical examination by the provision 
that if the party examined at the instance of his adversary shall 
request and obtain the physician’s report of that examination, 
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he must, if requested, give to his adversary a report of any 
other examination of the same physical or mental condition 
which has been or shall be made at his own instance. 


10. SUMMARY JUDGMENTS 


It frequently happens that although an issue of fact appears 
upon the pleadings there is really no actual controversy in- 
volved. If there is no genuine issue to be tried, the case ought 
to be determined without sending it to trial. A pre-trial hearing 
might disclose the situation. But a very convenient and effective 
method has been employed in England and in more recent years 
in New York, Michigan, Illinois, and some other states, for 
determining upon affidavits whether there is any genuine issue 
to be tried, and for summarily rendering a final judgment for 
the party entitled to it in case no such issue exists. The federal 
rules provide a very simple method for this purpose (Rule 56). 
A motion with or without affidavits may be made by either 
party, for a summary judgment, at any time after the answer 
is filed. The adverse party may thereupon file opposing aff- 
davits if he desires to do so. The court will then inspect the 
record, including the pleadings, and all affidavits, depositions 
or admissions on file, and if it appears that there is no genuine 
issue to be tried and that the moving party is entitled to judg- 
ment as a matter of law, a final judgment will then and there 
be rendered. 

11. SpeciaAL VERDICT 


Special verdicts at common law were required to be sufficient 
on their face to fully sustain the judgment rendered. It fol- 
lowed that if any material fact were omitted or if the special 
verdict contained, instead of a material fact, a mere conclusion 
of law or mere matters of evidence, the party having the burden 
of proof could not obtain a judgment upon it. The risk of 
losing the judgment on account of some inadvertent omission 
or on account of an error in the manner of stating the facts in 
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the special verdict was so great that parties hesitated to employ 
the special verdict, notwithstanding the great advantage which 
it offered of relieving the jury from the difficult and hazardous 
task of applying the law to the facts under general instructions 
from the court. The federal rules have eliminated this risk by 
providing that as to any matters not submitted or asked to be 
submitted to the jury, the parties will be presumed to have 
waived their right to trial by jury, and the court may make a 
finding regarding such matter, or if it fails to do so, it shall be 
deemed to have made a finding in accord with the judgment 
which it renders on the special verdict (Rule 49-a). This is the 
practice employed in Wisconsin and it has proved so successful 
that the general verdict has become almost obsolete in that state. 


12. Morion ror Directrep VERDICT 


The use of a motion for a directed verdict has been made 
very useful and effective by a provision in the federal rules 
that when such a motion, made at the close of all the evidence, 
is denied or for any reason is not granted, the court shall be 
deemed to have submitted the action to the jury subject to a 
later determination of the legal questions raised by the motion 
(Rule 50). This will enable the court to obtain the verdict of 
the jury for subsequent use as the basis of a judgment if a 
judgment upon the verdict ought to be rendered. But it will, 
at the same time, enable the court, in case it shall conclude on 
further investigation that the motion for a directed verdict 
ought to have been sustained, to render a final judgment con- 
trary to the verdict, instead of merely order a new trial as at 
common law. This practice has been in use for many years in 
a number of American states and has proved of great value. 

There are many other features of the new federal rules 
which contain interesting suggestions, such as the rules abolish- 
ing demurrers, rules prescribing to what extent amendments 
relate back to the date of the original pleading, rules for sub- 
stitution of parties, for severance and consolidation of actions, 
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for the use of masters. But enough has been said to indicate 
the thorough-going way in which a simplified system of pro- 
cedure has been worked out for the federal courts, and the 
numerous opportunities for improving a somewhat conventional 
state practice which a study of the federal rules may disclose. 











The Proposed Changes in the Selec- 
tion and Tenure of Judges in Ohio 


Frep J. Mitiican* 


The insecurity of judicial tenure under the Stuarts was one 
of the principal evils culminating in the Revolution of 1688. 
As a result, through the Act of Settlement, which was adopted 
twelve years later, security of tenure through executive appoint- 
ment for life or during good behavior became firmly established 
in the mother country, and was brought by the Colonists to 
American shores. Interference by the crown with that security 
of tenure was emphasized in the Declaration of Independence 
as one of the causes of the separation. To avoid repetition of 
this evil the framers of the Federal Constitution expressly pro- 
vided therein that federal judges: “shall hold their offices dur- 
ing good behavior and shall at stated times receive for their 
services a compensation which. shall not be diminished during 
their continuance in office.” (Federal Constitution, Art. 3, 
Sec. 1.) 

Originally the colonial and state judiciaries were likewise 
selected through executive or legislative appointment to serve 
during good behavior. 

During the first half of the nineteenth century there devel- 
oped a rising tide of public sentiment against the appointive 
life-tenure judiciary. The trend began among the newly- 
formed states west of the Atlantic seaboard. In their more or 
less pioneer environment, and through the application of Jeffer- 
sonian principles of popular election during the Jacksonian era, 
these states departed from the appointive system and adopted 
the popular elective system with short terms which has since 
been in vogue. The general hostility to the then existing 

* Secretary of Ohio Committee on Judicial Selection. Former Assistant 


Attorney General of Ohio. 
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appointive system has been attributed to the popular disfavor 
which developed toward some strong life-tenure judges who 
tenaciously adhered to English rules and precedents notwith- 
standing the temporary unpopularity of English laws following 
the Revolution. 

Opposition to the courts was increased by a public feeling 
that their attitude was unfriendly toward the debtor class. This 
feeling was accentuated following the establishment in Marbury 
v. Madison of the doctrine of judicial review of the constitu- 
tionality of legislation. (1 Cranch, 137 [1803].) It may be 
noted here that attempts to check the exercise of judicial power 
have usually taken the form of assaults upon the security of 
judicial tenure. 

At present, the elective method is operative in thirty-six 
states. Judges are appointed by the governor with confirmation 
by the senate or council in five states, Massachusetts, Maine, 
New Hampshire, Delaware, and New Jersey; and appointed 
by the legislature in five states, Connecticut, Rhode Island, 
South Carolina, Vermont and Virginia. In Florida the judges 
of the Supreme Court are elected but those of the principal trial 
court are appointed by the governor. In California, under the 
recent constitutional amendment of 1934, the Supreme and 
appellate court judges are appointed by the governor, with con- 
firmation by a small council. Trial court judges are elected. 

The special committee on Judicial Selection and Tenure 
made the following significant report at the sixtieth annual con- 
vention of the American Bar Association. (Kansas City, Mo., 
Sept., 1937): 

“Of the 36 states in which five years ago election of judges prevailed 
and was accepted as inevitable, the bar of 17 states, nearly 50 per cent 
of all of them, acting alone or in conjunction with lay agencies, have 
taken affirmative steps looking to the adoption of appropriate substitutes 
for direct election of judges. In at least 3 other states the bar is pre- 
paring to propose similar reform.” 


Outside the United States judges are selected by appoint- 
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ment rather than popular election in all countries except Switz- 
erland. 

Coming now to Ohio we find that the government estab- 
lished pursuant to the Ordinance of 1787 created for the North- 
west Territory as principal public officials, a governor, a secre- 
tary, and three judges, “any two of whom to form a court, who 
shall have a common-law jurisdiction.” (Sec. 4). These ap- 
pointments were to be made by Congress. After the ratification 
of the Federal Constitution, and the passage of the Act of 
August 7, 1789 (Journal of Congress IX, 109), continuing the 
Ordinance in effect, these appointments were, of course, made 
by the President. Under the Constitution of 1802, judges were 
appointed by a joint ballot of both houses of the general assem- 
bly. (Art. VI, Sec. 8). The Constitution of 1851 removed all 
appointive power from the legislature and declared that the 
judges should be elected by vote of the people. Therefore, 
since the effective date of the Constitution of 1851, we have had 
popular election of judges in Ohio. 

There have been two changes particularly affecting judges 
since 1851—the direct primary and the non-partisan ballot. 
From 1851 to 1912 judges were nominated by political party 
conventions. In 1912 a constitutional amendment was adopted 
providing for the direct primary as the method of nomination. 
The non-partisan ballot was established by Legislative Act in 
1911. The consequence of the last two changes produced an 
anomalous situation. By the adoption of the primary system 
the judge was required to declare his political party allegiance 
and as a partisan go forth to seek the nomination. If nom- 
inated, he immediately became a non-partisan for the general 
election because his name appeared on the non-partisan ballot. 
(Independent candidates may be nominated by petition. Judges 
of municipal courts and justices of the peace are nominated by 
petition). This is the system we have in Ohio today. 

The first significant step toward a change in the present 
method of selecting judges in Ohio was the Cincinnati Confer- 
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ence held October 20, 1934, under the auspices of the Ohio 
State Bar Association, the Cincinnati Bar Association, and the 
Law School of the University of Cincinnati. All proceedings of 
this Conference were reported in the University of Cincinnati 
Law Review, Volume VIII, No. 4 (November, 1934). There 
were approximately 200 leading members of the Bar present 
from all parts of the state. 

At the conclusion of the Conference, questionnaires were 
filled out by those present and Professor C. Fred Luberger of 
the College of Law, University of Cincinnati, summarized the 
conclusions of the Conference, as reflected by the statements of 
the speakers and the questionnaires, as follows: 


“By way of summary, it may be stated that, upon the more import- 
ant, fundamental aspects of the problem, the conclusions of the confer- 
ence were as follows: 

1. The courts of Ohio do not measure up to the high standard to 
which they should. There is, consequently, general dissatisfaction with 
the personnel and the work of the judiciary. 

2. In all the courts of the state, in both urban and rural sections, the 
present method of selecting judges by popular election has resulted in a 
judiciary which is, and permits itself to be, subjected to political and 
personal influences, and which is, in too great degree, characterized by 
want of legal ability and by the lack of industry, and, in lesser degree, 
by arrogance, intolerance, timidity, and indifferent moral character. 

3. While some improvement in the personnel of the bench would 
probably result from the adoption of more exacting qualifications for 
office, and while the bar might be made a somewhat more effective in- 
fluence than it now is, more drastic measures are imperative. Only by a 
fundamental ‘change in the method of selection of judges can there be 
secured to the state a judiciary of the quality and calibre which the people 
deserve and ought to desire. 

4. It would probably be unwise to confer the sole power of choosing 
judges upon a single officer, commission, board, or other body. But, if 
that were to be done, the authority and responsibility should be vested in 
the governor, who is elected by the people and directly accountable to 
them. Confirmation by the senate of the governor’s appointments should 
not be required. Rather should the governor consult with an advisory 
board, qualified by knowledge, experience, and high purpose, before 
making his appointments. 
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5. The best plan or system for the selection of judges is one wherein 
the responsibility is divided between two agencies, at least one of which 
is directly responsible to the people of the state, and each of which will 
act as a check upon the other. The first would be charged with the duty 
of selecting, or nominating, a minimum number of qualified lawyers for 
each judicial office to be filled. ‘The second would make the final selec- 
tion of the judges from the list of nominees submitted by the first. The 
nominating function could best be performed by a commission, the 
composition of which should be carefully safeguarded by exacting quali- 
fications for membership, and which should be large enough to be rep- 
resentative of the interests served and small enough to be responsive to 
the demand of painstaking efficiency. The appointive function should be 
entrusted to the governor, whose accountability to the electorate of the 
state is direct and immediate. No matter how steeped in party politics 
he might be, his appointments could be expected to be of the highest 
type, for nothing less will be acceptable to the people or to the bar, and 
so will become traditional. 

6. If the foregoing method of selection by appointment were estab- 
lished, the judiciary would be taken out of politics. Lawyers possessing 
the ability, the scholarship, and the high character so essential upon the 
bench, but who now decline to seek judicial office because of their ab- 
horrence of politics, would be attracted more generally to careers upon 
the bench and the opportunity for distinguished public service thereby 
given. 

7. The compensation paid to judges should be, but is not, commen- 
surate with the rewards of private practice. Judicial salaries should be 
increased, particularly when and if a change in the method of selection 
is made and leaders of the bar are thereby made receptive to judicial 
office. Pensions, too, should be established, payable upon physical disa- 
bility or upon reaching retirement age, but not until a better method of 
judicial selection is obtained. 

8. It is not advisable to extend the present terms of judicial office 
in Ohio to longer periods so long as popular election of judges is retained. 
When a new method is established which substantially mitigates the evils 
of the present system, then the tenure of the judiciary can with safety, 
and should, be considerably extended. Tenure for life or during good 
behavior would probably be advisable; but if not that, certainly terms 
of not less than twelve or fifteen years in the superior courts, and of 
eight or ten years in the inferior courts, ought to be favored.” 


Meanwhile the Committee on Judicial Administration and 
Legal Reform of the Ohio State Bar Association had been 
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studying a proposed plan of judicial selection. It had under 
consideration five plans of selection; the Cincinnati Conference 
plan, which provided for appointment of judges by the gov- 
ernor from a list of persons nominated by a commission elected 
by the voters; the Cleveland plan, providing for nomination 
by the judicial council, appointment by the governor, and con- 
firmation by the senate; the Federal plan, which was similar to 
the present method of selecting federal judges; the California 
plan, which required the appointed judge to “run against his 
record” for continuance in office after serving a definite period; 
the Wilkin plan, which provided that the governor appoint the 
judges with the advice and consent of a judicial commission 
composed of ten members selected by the senate. 

On May 9, 1935, the Ohio State Bar Association and the 
Cincinnati Bar Association joined in conducting a poll of the 
State Association’s members to determine sentiment for a 
change in the method of selection. To the question, “Should 
judges of the Supreme Court in Ohio be appointed?” the vote 
was “Yes” 1,355, “No” 268. To the question, “Should judges 
of the courts of appeals be appointed?” the vote was “Yes” 
1,286, “No” 299. Voting on the five proposed plans of selec- 
tion, the Cleveland plan, providing for nomination by the 
Judicial Council, appointment by the governor and confirma- 
tion by the senate, led the field. The Cincinnati Conference 
plan, providing for appointment of judges by the governor 
from a list of persons nominated by a commission elected by 
the voters, ranked second in the poll. In this connection it 
should be observed that the views of the lawyers in the smaller 
cities and villages showed practically the same percentage vote 
for and against the questions submitted as the lawyers in the 
large cities. 

Another question submitted to the Bar was, “Should judges 
of these courts hold office for a term of; 6 years, 12 years, or 
good behavior?” The vote was: for six years, 562; for 12 years, 
904; for good behavior, 703. 
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To the question, “Should a judge be required to ‘run against 
his ecord’ in order to continue in office more than six years?” 
the vote was, “Yes” 767, “No” 737. (See Ohio BAR, Vol. 
VI™ No. 11 [June 10, 1935,| for tabulation poll.) 

i. similar questionnaire to a list of newspapers of Ohio 
showed 68 per cent favoring appointment of appellate judges 
and 70 per cent favoring appointment of supreme court judges. 
(Ohio BAR, Vol. VIII No. 12 [ June 17, 1935.]) 

A subcommittee of the Judicial Administration and Legal 
Reform Committee of the Ohio State Bar Association reported 
at the annual meeting of the Association in July, 1935, that in 
view of the sentiment expressed in the recently conducted poll 
of the members of the Bar and the press, “sentiment in favor of 
appointed judges of the reviewing courts is crystallizing. We 
conclude that, for the present, at least, our advocacy should be 
confined to the appointment of judges to the courts of appeals 
and Supreme Court.” 

Whereupon, the Convention referred the proposal back to 
the subcommittee for further study and the drafting of a pro- 
posed amendment. (Ohio BAR, Vol. VIII No. 15, P. 189.) 
(The subcommittee was composed of George R. Murray, Day- 
ton, subsequently president of the Ohio State Bar Association; 
Robert N. Wilkin, New Philadelphia, former judge of the 
Supreme Court of Ohio, and Henry G. Binns, Columbus. ) 

At the following mid-winter meeting of the Ohio State Bar 
Association, held in Toledo, January, 1936, the subcommittee 
again reported and submitted a draft of the proposed amend- 
ment. The report said: 

“Tt is our earnest desire that this important proposal be given the 
fullest possible discussion, destructive as well as constructive criticism 
being invited. We will ask that the proposal be referred back to our 
committee for referendum vote and report to the 1936 annual meeting.” 
(Ohio BAR, Vol. VIII No. 42, P. 549) 

The proposed amendment was submitted to the Ohio State 
Bar Association at the next annual convention, which was held 
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in Columbus in July, 1936, and was approved. (Ohio BAR, 
Vol. IX, No. 17, P. 223.) 

At the following mid-winter meeting of the Ohio State Bar 
Association, held in Dayton, January, 1937, Robert N. Wilkin, 
New Philadelphia, who had replaced George R. Murray, Day- 
ton, as chairman of the subcommittee, reported that: 


“Since the Summer Meeting of 1936, we have considered ways and 
means of carrying its mandate into effect. Numerous conferences have 
been held by the chairman and members of the subcommittee with bar 
association officers over the state, and certain conclusions have been 
reached. The first is that the necessary constitutional amendment pro- 
viding for the appointment of judges should be presented to the people 
in November, 1937; that meantime, funds to cover the expenses of an 
intensive campaign are to be solicited; that a committee comprised of 
representatives of various groups, -including labor and the Grange, be 
appointed and that publicity be sought in all quarters. This program is 
within the authority granted by the Association, and, therefore, no 


formal action is now necessary.” (Ohio BAR, Vol. IX, No. 39, P. 
505) 

Shortly thereafter, Joseph C. Hostetler, Cleveland, was 
persuaded to accept the chairmanship of a state-wide campaign 
committee to sponsor the amendment. He selected as members 
of the State Committee prominent men and women represent- 
ing various fields of activity. Campaign chairmen were selected 
in practically all the counties of the state. 

The immediate tasks before the campaign committee were 
to place in circulation initiative petitions to obtain 300,000 sig- 
natures so that the proposed amendment could be placed on the 
ballot. Meanwhile, an educational program was developed 
through the support of various lay organizations and the news- 
papers of the state. The reaction of the newspapers as reflected 
by their editorials was particularly noteworthy. 

The Ohio Committee on Judicial Selection has been con- 
ducting its educational and petition circulating campaign since 
March, 1937. According to Joseph C. Hostetler, state chair- 
man, the present objective of the committee is to submit the 
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proposed amendment to a vote of the people at the November, 
1938, election. 

The proposed amendment provides for the appointment of 
the seven judges of the Ohio Supreme Court and the 27 judges 
of the nine courts of appeals in the state. There are approxi- 
mately 300 common pleas, probate, and municipal judges in 
the state who would continue to be elected as at present. The 
amendment provides, however, that by a majority vote the 
electors of a county may bring their common pleas and probate 
judges under the appointive provisions of the amendment and 
the voters of a municipality may do likewise with respect to 
their municipal judges. Any county or municipality having 
adopted the appointive system may rescind its action but the 
question of rescinding shall not be submitted to the electors 
more than once in six years. 

The requirement of the amendment, that judges of the 
supreme and appellate courts be appointed while the common 
pleas, probate, and municipal judges continue to be elected until 
such time as by local option those judges also become appoint- 
ive, is entitled to an explanation. It is readily apparent that in 
the predominantly rural counties the people have an oppor- 
tunity to be, and are, much more familiar with the qualifications 
of the judges than in the larger centers of population. It may 
be concluded, therefore, that with respect to the county and 
municipal judges the knowledge possessed by the voters as to 
the qualifications of those judges will, very largely, depend 
upon the population of the county. If it is a rural county, a 
larger percentage of the voters are personally acquainted with 
the judge and without doubt the prestige of his office and person 
places the voters in a position to make a satisfactory selection. 
By the same reasoning, the county and municipal judges in the 
thickly populated counties and cities are comparatively unknown 
to the voters and the possibilities of making a satisfactory selec- 
tion become more remote. 

Because this is an accepted fact, the amendment permits 
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those counties desiring to do so to adopt the appointive system. 
This leaves the door open for each county and city to determine 
which system is better for its local courts. 

With respect to the supreme and appellate court judges, the 
situation is similar in all counties. The voters in one county 
have as little knowledge of the qualifications of the higher 
court judges as the voters in any other county. Judges of the 
supreme court are elected by the voters of all the counties. 
Voters of the counties in an appellate district select the court of 
appeals judges. There are an average of approximately ten 
counties in each appellate district. Being farther removed from 
direct contact with the people less is known by the average voter 
regarding the qualifications of the higher court judges. The 
result is that the voters will either refuse to express a choice 
for the judges or many will vote blindly thereby placing a 
premium on a candidate with a vote-getting name. According 
to the election statistics compiled by the Secretary of State, 
there were over one million people in Ohio who voted for other 
candidates at the 1936 election but expressed no choice among 
the candidates for the Supreme Court of Ohio and there were 
48,000 in Franklin County who failed to vote for any of the 
court of appeals judges in this district. For these reasons, the 
appointive system is mandatory as to the supreme and appellate 
courts; optional as to the county and municipal courts. 

The amendment makes no changes in the number or com- 
pensation of the judges. 

There,are four steps in the selection of the judges affected 
by the amendment. They are: (1) Nomination; (2) Appoint- 
ment; (3) Confirmation; (4) Ratification. These four steps are 
consecutive and will be hereafter described. 

(1) Nomination. 

The nominations are made by a judicial council. This coun- 
cil is to be composed of eight members. The chief justice of 
the Supreme Court is president of the council. Other members 
are: a court of appeals judge selected by the appellate judges in 
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the state; a common pleas judge selected by the common pleas 
judges in the state; a probate judge selected by the probate 
judges in the state, and a municipal judge selected by the mu- 
nicipal judges in the state. This makes five judges. 

Then there are three practicing attorneys appointed by the 
governor. Their terms are staggered so that one will be leav- 
ing and one coming on the council every year. The chief justice 
is president and a member of the council so long as he holds 
the office of chief justice. The other seven members of the 
council serve terms of three years limited to two consecutive 
terms. The amendment provides that the judges of the courts 
of appeals, common pleas, probate, and municipal courts shall 
meet during the January following the adoption of the amend- 
ment at which time each group will select its representative on 
the judicial council. 

No compensation is provided for the members of the ju- 
dicial council. 

In 1925, there was passed an act establishing a judicial 
council, consisting of the chief justice and certain representa- 
tives of each order of judges, together with three members of 
the bar, whose function is to study and report upon the workings 
of the judicial system of the state. (110 Ohio Laws 364). In 
his Historical Introduction to Volume 1, Ohio Jurisprudence, 
Clarence D. Laylin of the Columbus Bar, and former Professor 
of Law in the College of Law at the Ohio State University, 
says with respect to the judicial council: 

“Lack of legislative appropriations has rendered this machinery thus 
far ineffective. But, should the demand for reform become more insist- 
ent, the judicial council, itself the one unified judicial agency at the 
command of the state, bids fair to perform a signal service in that 
direction.” (1 Ohio Juris., cv [1928]) 

Under the provisions of the proposed constitutional amend- 
ment, when a judicial office to be filled by appointment becomes 
or is about to become vacant, the governor shall certify that 
fact to the judicial council. Within thirty days after such certi- 
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fication is received, the judicial council submits to the governor 
the names and qualifications of not less than three or more than 
five persons, qualified electors of the judicial district of the 
court in which such vacancy is to be filled, whom the judicial 
council deems qualified to hold such office. 

The members of the Bar were in general agreement that 
there ought to be an officially designated agency to make the 
nominations. Unlimited power of selection by the governor 
opens the door to the possibility of appointing judges as a 
reward for political support. 

The question of personnel of the judicial council was the 
subject of great study on the part of the committee. The council 
could be composed of those representatives best qualified by 
experience, ability, and interest to prepare a suitable list of 
nominations, or, it could be composed of representatives of 
various groups and interests in the state selected because of the 
interest which they represented rather than because of familiar- 
ity with the qualifications of a judge. To extend the member- 
ship of the judicial council to representatives of so-called 
“interests” raises some serious economic, religious and racial 
questions. If it was determined that the farmers should have 
a representative on the judicial council, who would select him? 
Must he be identified with the Grange or Farm Bureau? If 
labor must have a representative, who would appoint him? 
Must he be identified with the A. F. of L. or the C.1.0.? This 
illustrates the difficulties if the judicial council is to be composed 
of representatives of minority groups. The problem is to de- 
termine which groups are to be represented on the council and 
who selects the representative. In view of all these conditions, 
the conclusion that the judicial council should be composed of 
five judges and three lawyers selected in the manner already 
described appears to offer the best assurance that the nominees 
will be selected primarily on the basis of ability and experience. 


(2) Appointment 
It has already been stated that the judicial council submits 
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to the governor the names and qualifications of not less than 
three or more than five persons for each vacancy to be filled by 
appointment. From this list the governor must make the 
appointment. 

There was general agreement that the appointment, under 
the conditions described in the amendment, should be made by 
the governor who is directly responsible to the people. 


(3) Confirmation 

The governor’s appointment must be confirmed by the sen- 
ate. An exception is made in the case of a judge holding office 
by election at the time of the adoption of the amendment. If 
at the expiration of his elective term he is appointed to succeed 
himself, senate confirmation is not required. As to appoint- 
ments which are made when the senate is not in session, the 
question of confirmation will be determined either in its next 
regular session, or in special session which the governor is au- 
thorized to call for the purpose of confirming judicial appoint- 
ments. If the senate denies confirmation or fails to confirm any 
judicial appointment within sixty days, the governor makes 
another appointment from thé names submitted by the judicial 
council, and submits the name to the senate; and so on until 
the vacancy is filled. 

The members of the senate are elected by the people and 
directly responsible to them. The requirement of senate con- 
firmation permits the legislative branch of the government to 
exercise a check on the selection. 


(4) Ratification 

The word “ratification” is here used to emphasize the fact 
that the people themselves determine, directly, whether a judge 
shall continue in office after having served a definite period. 
This particular feature came from the California constitutional 
amendment adopted in 1934. 

Under the proposed Ohio amendment, at the first general 
election occurring after the judge has served six years follow- 
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ing his appointment, and at the general election occurring every 
sixth year thereafter so long as such judge remains in office, his 
name shall be placed on the ballot in the judicial district of the 
court for which he was appointed with the number of years of 
his service stated and with the question, “Shall Judge .... 
(giving his name) be retained in office?” If a majority of those 
voting on this question vote in the negative, the judge will be 
retired from office at the end of thirty days, and the office will 
be declared vacant; otherwise, the judge shall continue in office. 

This procedure is what is called “running against the rec- 
ord.” It is distinguished from the present elective system 
because the judge does not run against a competing candidate 
for continuance in office. It has often been stated that the 
knowledge that a competing candidate is in the field stimulates 
campaigning and causes judges to consume much of their time, 
energy, and financial resources to assure their continuance in 
office. It is contended that this provision in the amendment 
will, to a large extent, eliminate campaigning and political alli- 
ances which have, under the present system, appeared indis- 
pensable to the judge seeking reelection. 


In reviewing the four steps in the selection of judges under 
this amendment, it will be observed that an effort has been 
made to accomplish two major objectives. The first is to pre- 
serve the best features of both the elective and appointive sys- 
tems and eliminate the worst features of both. The second is 
to establish a system of judicial selection thoroughly in accord 
with our democratic principles of government. 

Reverting to the first objective we note that the amendment 
eliminates the two major criticisms of the usual appointive sys- 
tem which are: (1) Unlimited power of selection by the chief 
executive. The amendment requires the governor to make his 
selection from a list of nominees submitted by the judicial 
council. (2) Tenure for life, which is a burden if the judge 
becomes incompetent, dictatorial, or unfit for office. The 
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amendment requires the judge to run against his record every 
six years. 

The better features of the usual appointive system 
which are presented by the amendment include: (1) Greater 
independence; (2) Selection based principally upon experience, 
ability, and character thereby attracting the best qualified; (3) 
Security of tenure based upon merit. 

The criticisms of the usual elective system which the amend- 
ment eliminates are: (1) Campaigning for office; (2) Inse- 
curity; (3) Political interference; (4) Insufficient knowledge 
of candidates’ qualifications to permit voters to make intelligent 
choice; (4) The showman or ballyhoo type of candidate, who 
has the advantage regardless of qualifications for judicial office. 

The better features of the usual elective system are retained 
by the amendment through the provision that the judge must 
run against his record every six years for continuance in office. 
Rather than decide between two or more candidates, none of 
whom may be competent, the people decide whether the judge 
who has served six years is satisfactory. This, after all, seems 
to be the important question for the people to determine. 

The second objective, to establish a system of selection in 
accord with our democratic principles of government, was also 
given careful consideration. That the amendment accomplishes 
this is apparent from an analysis of it. The nominations are 
made by the judicial council of which five of the eight members 
are judges. In other words, the judiciary is predominant in 
making the nominations. The appointment is made by the 
governor, the head of the executive branch of the government, 
selected by direct vote of the people. Confirmation is required 
by the senate, a branch of the legislature, the members of which 
are selected by direct vote of the people. Finally, the people, 
by direct vote, determine whether the judge’s services have 
been satisfactory. Here then, under the amendment, we have 
the three co-ordinate branches of the government—judicial, 
executive, legislative—each having a definite responsibility in 
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the selection of the judges. Their action and the record of the 
judge is then weighed by the people whose decision may retire 
the judge from office. 

Those features of the amendment which apply generally 
have already been described. According to its schedule, the 
amendment becomes effective immediately upon adoption. It 
is specifically provided that judges of the Supreme Court and 
courts of appeals now in office shall continue therein until the 
end of the terms for which they were respectively elected, un- 
less they are removed, die, or resign. 

To fill a vacancy caused by the expiration of the term of any 
judge holding office by election at the time of the adoption of 
the amendment, the certification by the judicial council and the 
appointment by the governor shall be completed at least seventy 
days before the general election next preceding the expiration 
of such elective term. If such judge is appointed to succeed 
himself, confirmation by the senate is not required; but if he is 
not appointed to succeed himself, he may, within sixty days of 
such election, file with the Secretary of State his application to 
have his name and that of the person appointed to succeed him, 
submitted at the general election to the voters of the judicial 
district of the court in which such vacancy is to be filled. The 
Secretary of State then causes the two names to be placed upon 
the ballot, and the person receiving the greater number of votes 
is commissioned as judge the same as though appointed under 
the amendment, and senate confirmation is not required. 

The purpose of this feature of the amendment is to protect 
those judges elected to office prior to the adoption of the amend- 
ment, but whose terms expire after the amendment becomes 
effective. As to them, the appointment must be made seventy 
days prior to the general election next preceding the expiration 
of their terms, so that, if the judge is not appointed to succeed 
himself, he may run against the person appointed to succeed 
him. Whoever receives the greater number of votes assumes 
the office under the same conditions as if he were appointed. 
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Another feature of the amendment is the provision that the 
incumbent of a judicial office shall continue in office until his 
successor has been appointed or elected. This provision elim- 
inates the so-called “short term” which occurs under the present 
system where an appointed judge fills a vacancy only until the 
next general election at which time a judge is elected to com- 
plete the unexpired term. Whenever a vacancy occurs in any 
common pleas, probate, or municipal court, the governor fills 
the vacancy by appointment, as at present, but, under the 
amendment the appointee serves for the remaining period of 
the unexpired term, rather than until the next general election 
as at present. 

The amendment also enjoins the legislature to enact laws 
providing for the retirement, because of age or disability, and 
for compensation during retirement, of the judges. 

This concludes an analysis of the provisions of the amend- 
ment. 

Attention is now directed to a consideration of the argu- 
ments presented by those who look with disfavor upon the 
amendment. Opponents of the proposal fall within three 
classes. One class is composed of those who oppose the proposal 
for reasons of expediency. They may hope to gain more, per- 
sonally, from the elective system either as a non-candidate 
through the exercise of political influence, or, as a candidate 
because they excel at political campaigning. To this group 
only one answer may be given, that being that the welfare of 
the people of the state as a whole, through the improvement of 
the judiciary far transcends in importance the personal advance- 
ment of any one individual. 

A second class of opposition comes from those who are in 
sympathy with the purpose and general intent of the proposal 
but disagree with certain details of the amendment. The only 
answer to this group is that no plan of judicial selection could 
be devised which would meet the approval of everyone in every 
detail. It has already been related, however, that during a 
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period of approximately five years a committee of the Ohio 
State Bar Association labored diligently to ascertain all views 
on the subject. Five different plans of selection were studied 
during that period and from these were combed those features 
which met with the general approval of the greater number 
of the members of the Bar. Those who oppose the amendment 
because of disagreement with minor details must seek comfort 
in the realization that unanimity of opinion as to details is sel- 
dom achieved in enterprises involving human beings. The 
finished product represents necessary minor compromises. But 
the plan in general is the measure of its value. If it constitutes 
an improvement over the present system, is it not worthy 
of trial? 

A third class of opposition comes from those who conscien- 
tiously oppose the principle of the proposed amendment. Since 
they are honest in their belief, their views must be respected and 
their arguments against the proposal must be answered by logic. 
What are the principal arguments advanced against the amend- 
ment? 

It has been contended that there is no more reason for the 
appointment of judges than, say, the governor or members of 
the legislature. This statement fails to consider the difference 
in the nature and duties of the offices. Voters express their 
choice for executive and legislative officials on the basis of poli- 
cies and issues. Those officials initiate, enact, and enforce the 
laws in accordance with the expressed wish of the people. 
During the campaign for election, their views on issues are 
ascertained and made available to the people through public 
addresses, the press, the radio, and every other means of pub- 
licity. But the judge is different. He is not selected on the 
basis of issues. His views on issues dare not be predetermined. 
His “issues” are his character and ability which do not make 
the headlines. He is the umpire not the player. Because of 
the nature of his office, the people generally know less of his 
character and ability than of the candidates for executive or 
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legislative offices. Furthermore, the duties of the judge require 
a person particularly fitted for that office. He must be a student 
of the law. He must possess a judicial temperament. He must 
be independent. He must be impartial. He must command 
respect and confidence. His work is highly specialized and he 
must possess the necessary experience and ability if he is to 
perform the duties of his office satisfactorily. On this point 
Robert N. Wilkin, former judge of the Supreme Court of 
Ohio, has said: 

“A popularity contest is no more adequate to determine the com- 
petency of a judge than the competency of a surgeon, a teacher, or a 
mechanic. If the best judges are to exercise the judicial function, they 
must be obtained by a process of selection—not election.” 

It has been contended that the proposed amendment vio- 
lates the principles of democracy by removing from the people 
the right to select all their judges by popular vote. It has 
already been pointed out that the amendment affects only the 
34 judges of the supreme and appellate courts, whereas more 
than 300 county and municipal judges will continue to be 
elected as at present. It has been stated herein that the nature 
of the judicial office is such that the people are not in a position 
to know the qualifications of the candidates and as a result 
either fail to vote for the judges or vote blindly thereby mak- 
ing the selection largerly a matter of chance. Furthermore, it 
has been related that the amendment requires the judge to run 
against his record for continuance in office at which time the 
people, by direct vote, determine whether, in their judgment, 
his work has been satisfactory. On this point, an editorial ap- 
pearing in the Springfield, Ohio News, July 29, 1937, is 
pertinent. It reads: 

“The question before the house for many months has concerned the 
infallibility of the courts, meaning the judge. What shall we say of the 
judicial finality of the dictum which Judge Struble of Cincinnati has laid 
down in his speech opposing the Ohio amendment for a partly appointive 


bench. Said he: 
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‘Strike down the elective system of government and you 
strike down representative government . . . If the people are not 
capable of electing judges, they are not capable of electing other 
officials.’ 


Would the learned Cincinnati judge admit that we have representa- 
tive government in the federal government of the United States? There 
is the representative house and there is the representative senate. Also 
the people elect the president. 

Yet it has never been seriously proposed to elect the chief justice of 
the United States, or the associate justices, or the scores of judges of the 
district courts and the courts of appeals. It has been agreed that the 
people were not in position to make these choices. Representatives of the 
people, to-wit, the president and the senate, select the judges. It has 
been supposed hitherto that this was representative government and 
all right. 

How then, could Judge Struble say a thing so contrary to obvious 
fact? The mystery can be explained on no theory save that a judge, 
even an elected judge of the court of common pleas, may be less than 
omniscient and infallible. 

There is much nonsense talked, as anyone can see by looking around 
him, concerning the supposed necessity of electing everybody who is to 
do public work, if the people are to rule. Judge Struble might as well 
have said that if the people are not capable of electing their school 
teachers or their mail carriers they are not capable of electing other 
officials. Yet the people do not elect, do not want to elect, could not 
elect, their school teachers, their mail carriers, their policemen, and the 
men who build their roads. The mere physical impossibility of it is 
obvious to the common sense. The very principle of the representative 
government whose fate Judge Struble fears is the election of a few 
persons to represent the people in choosing the rest. We elect a congress- 
man, two senators, a president; out of them comes the whole federal 
service, the personnel of which the people would know themselves crazy 
if they tried to pick. We elect a governor and a legislature. Out of 
them come the state roads, the administration of workmen’s compensa- 
tion, the operation of the state’s schools. There is nothing more sacred 
about the election of a judge than about the election by popular vote 
of a president of a state university or the superintendent of your schools.” 


It has been contended that judges selected in the manner 
provided in the amendment are less likely to be liberal in their 
interpretation of the laws and less responsive to the will of the 
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people. This contention was answered more than twenty years 
ago when a special commission under the sponsorship of the 
National Economic League made a thorough survey of judicial 
decisions in American courts. 

The commission consisted of such eminent men as Charles 
W. Eliot, Morefield Storey, Roscoe Pound, and Louis D. 
Brandeis, associate Justice of the United States Supreme Court. 
I shall quote from the report of the commission: 


“The constructive work in American law was done by appointed 
judges, while most of the technicality of procedure, mechanical juris- 
prudence and narrow adherence to 18th century absolute ideas, of 
which the public now complains, is the work of elected judges. The 
illiberal decisions of the last quarter of the 19th century to which objec- 
tion is made today, were almost wholly the work of elected judges with 
short tenure. Moreover, where today we have appointed judges these 
courts in conservative communities have been liberal in questions of con- 
stitutional law, where the elective judges, holding for short terms, have 
been strict and reactionary.” 


Whether the people are ready for this change in the method 
of selecting judges can be determined only by them through 
the power of the ballot. The burden of presenting the case rests 
with the Bar of Ohio; the decision with the people. At the 
Cincinnati Conference of 1934 the late Newton D. Baker said: 


“Will the people, having gotten this power to elect judges, be reluc- 
tant to give it up? Frankly, I think that underestimates the intelligence 
of the people. It may not be easy to persuade people into the belief, but I 
believe if the bar of Ohio went to the people and pointed out what a 
judge is, what the qualifications are that a judge ought to have, what 
kind of a life he ought to live, what kind of duties he has to perform, 
how essentially technical and special they are, how all of those qualifi- 
cations and qualities have to do with things that are not worn on the 
sleeve for daws to peck at, but are the products of burning the midnight 
oil and of the refinement of conscience by duty highly, solemnly, bravely, 
and lonely done . . . —I believe if that were done, it could be ac- 
complished.” 











Report of the Legal Aid Clinic 


The Legal Aid Clinic has completed two years as a regular 
department of the law school. When the clinic was first organ- 
ized it was operated by the Family Bureau and the Barristers’ 
Club. The Family Bureau and the Barristers’ Club are still 
integral parts of the clinic’s program as each agency is called on 
to assist in the work. If the case involves any question which 
may be called a social problem, the case is referred to the Fam- 
ily Bureau for investigation or for treatment. If the case needs 
court action, the Legal Aid Committee of the Barristers’? Club 
is called upon for assistance. 

The clinic has been endeavoring to furnish the students 
with law office and court experience. Throughout all the work 
emphasis is laid on the necessity of making memoranda of all 
steps taken in the course of the case. The advantage of keeping 
this record is seen when the attorney is attempting to evaluate 
the amount of his fees. The student is also given experience in 
the preparation of a case for trial. Most of the cases handled 
are default divorce cases but the case is prepared with all the 
formality of a more complicated trial. 

In addition to this legal training the clinic is cooperating 
with the School of Social Administration in working together 
upon some common problems. It is anticipated that this effort 
will bring about a greater appreciation on the part of the lawyer 
and the social worker of the point of view of each other in those 
problems which overlap—that is, in those cases in which legal 
relations are in issue, yet the questions of personality outweigh 
questions of mere events. 

This cooperative effort the past year has included a compar- 
ative study of particular cases and also a study of the court sys- 
tem of the state by means of visits to the various courts. The 
court procedure is discussed in joint meetings from the different 


points of view. 
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The clinic has endeavored to give the students some contact 
with the problems of title search and abstract examination. 
Usually one session is devoted to a conference on title problems 
with a practicing lawyer specializing in that field. Often prob- 
lems are assigned so the student is required to make a title 
search. 

A variety of smaller problems encountered by the young 
lawyer are studied by an assignment at the office of the Public 
Defender in Columbus. Here cases are encountered which 
differ from many of those coming to the clinic. 

The accompanying tables show the number of cases handled 
by the clinic during the past year ending October first. The 
total, while not so large as during the first year, is sufficient to 
furnish a reasonably satisfactory amount of experience for the 
student. The program of the clinic now seems reasonably 
assured, so the faculty of the law school now requires all stu- 
dents to take the course unless excused. 

These tables show the number of new cases each month 
according to general type and also show the type of disposition 
of cases. Among the cases coming to the clinic there are a num- 
ber which come from students. These are largely matters of 
information, but they give the clinic an interesting problem to 
work upon. The number of these student cases are listed sepa- 
rately. Because of the connection which the clinic has with the 
social agencies of the city the majority of cases involve domestic 
relations. However, no action is taken in any divorce case 
unless some social agency has investigated the case and has 
recommended action from the social aspects of the case and can 
assure the clinic that a regular attorney fee cannot be provided. 

The table showing disposition indicates the comparatively 
small number of cases (12% per cent) which get into court 
where the assistance of an outside attorney is necessary. For 
that number, however, the Barristers’ Club, through its Legal 
Aid Committee, has been ever ready to give its assistance. 
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THE StrupeEntT Bar AssociATION 


The Student Bar Association has proved that it is not lifeless. 
Entering upon its fifth year, the organization has become a part of 
the law school. An officer of the Association is in the position whereby 
he may further the aims of the law school itself in its educational pro- 
gram. This opportunity was not overlooked by LaVerne Solsberry, 
Jack Day, Paul Brown, Max Caplan, and Roger Smith, the officers of 
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the past year. Credit must be given to these individuals for having laid 
definite plans for the installation of the Sponsorship System which has 
proved so successful in other law schools. This plan provides for the 
selection by each student of a practicing attorney in Columbus to act 
as his Sponsor. The opportunity to acquire practical experience through 
association with a lawyer in his office is presented, and attendance at 
court, a somewhat neglected practice, will thus be encouraged. 

The Moot Court, which has been dormant for over a year, will be 
offered by the Student Bar Association this spring. Arrangements are 
now being completed for the presentation of this activity to the First 
Year class. Arguments will be delivered in the fields of torts, personal 
property, contracts, criminal law, real property, and pleading. Compe- 
tition promises to be keen. This will result in thorough preparation. It 
is hoped that participation will provide a stepping stone for work on the 
Law JouRNAL. 

The First Annual Law School Banquet was a rousing success having 
been attended by over two hundred members of the law school, and 
bench and bar alumni. The principal speakers of the evening were 
Carlton $. Dargusch, newly appointed trustee of Ohio State University; 
Chief Justice Carl V. Weygandt and Judge Edward S. Matthias, of 
the Ohio Supreme Court, and Dean H. W. Arant. Delbert Tedrick 
acted as toastmaster. At this banquet Catherine McGuire was chairman 
of the committee on arrangements. Announcement was made of the 
election of the following students to serve as the Association’s officers 
for the coming year: Robert H. Jones, President; Fred Crow, Secre- 
tary; and James Gorrell, Treasurer. 


P. J. W. 
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CONSTITUTIONAL LAW 


Civit Ricuts, Property, AND THE SUPREME CouRT 


Can it be that in its decisions upon issues of civil rights the Supreme 
Court has been less moved by a consideration of those rights alone than 
by the accidental presence of a property right? It would seem that the 
latter has definitely been a qualifying factor, and consequently that the 
protection accorded to individual civil rights has been materially more 
widespread where these rights have been allied in interest with substantial 
property rights than where they have not. 

For the fifty years which followed The Slaughterhouse Cases,’ the 
Supreme Court was alert to strike down state interferences with indi- 
vidual property rights as in violation of the due process clause of the 
Fourteenth Amendment. Thus the state was held without power to 
deny the right of an employer to discriminate against a worker for 
union activities,” to interfere with the right of a man to conduct a 
private business,* or with the freedom of contract.* Yet all this time 
not a single civil right, save only the right to move from state to state,° 
was given a similar protection. This state of affairs so disturbed Mr. 
Justice Brandeis that it moved him to declare in his dissent to Gilbert v. 
Minnesota® that it was impossible of belief “that the liberty guaranteed 
by the Fourteenth Amendment includes only liberty to acquire and to 
enjoy property”. Indeed Mr. Justice Brandeis, along with Mr. Justice 
Harlan,’ would protect the freedom of speech as a privilege and im- 
munity of a citizen of the United States, thus flying in the face of a 
contrary doctrine settled by the court since The Slaughterhouse Cases.* 

The great war and its accompanying hysteria brought forth the 
Espionage Act.® This raised the question of how far Congress might 
go in limiting the fundamental liberty of free speech. The court’s first 


+16 Wall (U.S.) 36, 21 Law Ed. 394 (1873). 

* Coppage v. Kansas, 236 U.S. 1, 59 L. Ed. 441, 35 Sup. Ct. 240 (1915). 

° Adams v. Tanner, 244 U.S. 590, 61 L. Ed. 1336, 37 Sup. Ct. 662 (1917). 

* Allgeyer v. Louisiana, 165 U.S. 578, 41 L. Ed. 832, 17 Sup. Ct. 427 (1897). 

° Williams v. Fears, 179 U.S. 270, 45 L. Ed. 186, 21 Sup. Ct. 128 (1900). 

® 254 U.S. 325, 65 L. Ed. 287, 41 Sup. Ct. 125 (1920). 

* Dissent to Patterson v. Colorado, 205 U.S. 454, 51 L. Ed. 879, 27 Sup. Ct. 556 
(1907). 
® Supra, note 1. 
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pronouncement came in Schenck v. United States*® where the test, since 
styled the “Holmes test” was made “whether the words are used in such 
circumstances and are of such a nature as to create a clear and present 
danger * * * of the substantive evils that Congress has a right to prevent. 
It is a question of proximity and degree.” This test immediately became 
the subject of much adverse criticism and seven days later the court 
affirmed the judgment of a conviction returned under a jury charge 
which required only that the acts have a “dangerous tendency”.”* In 
this form it was reaffirmed in Abrams v. United States,"* Schaefer v. 
United States,* and Pierce v. United States,‘* but these were cases 
arising under a statute prohibiting certain enumerated acts and utter- 
ances, whereas the Schenck case was decided under a statute “general 
in the description of the mischief to be remedied”. Consequently the 
argument has been made that the Holmes test was not intended to be 
applied to the latter type of legislation. 

The various state criminal syndicalist acts which have given rise to 
most of the recent civil rights litigation were drafted after the general 
model of the federal statute involved in the Abrams and Pierce cases.” 
They presuppose that under all circumstances the state has inherent 
power to suppress the advocacy of its own overthrow even though such 
advocacy, if unrestrained, will not necessarily result in the evil sought 
to be avoided. Standing foremost among such cases, and following 
quite naturally in the wake of the Abrams, Schaefer, and Pierce cases“ 
is the Supreme Court decision in Gitlow v. New York.** There the 
court held that what constitutes a substantive evil may be defined by 
the state legislature, and that if such legislation be reasonably connected 
with the general welfare, its finding will not be open to question even 
though the danger from the specific act for which the party is accused 
is distant and remote. Thus the implied legislative finding of general 
danger in that case removed the necessity for proof of danger in the 
individual act in controversy. 

The court stepped down from this position in Fiske v. Kansas" to 
the extent of requiring that such statutes be not arbitrarily applied. In 
Whitney v. California’® Mr. Justice Brandeis, in his concurring opinion, 

° Chapter 30, 40 Statutes 217 (1917). 

1° 249 U.S. 47, 63 L. Ed. 470, 39 Sup. Ct. 247 (1919). 

11 Debs v. U. S., 249 U.S. 211, 63 L. Ed. 566, 39 Sup. Ct. 252 (1919). 

12 250 U.S. 616, 63 L. Ed. 1173, 40 Sup. Ct. 17 (1919). 

18 251 U.S. 466, 64 L. Ed. 360, 40 Sup. Ct. 259 (1919). 

14 252 U.S. 239, 64 L. Ed. 542, 40 Sup. Ct. 205 (1920). 

15 Supra, notes 12 and 14. 

1° Supra, notes 12, 13, and 14. 

1* 268 U.S. 652, 69 L. Ed. 1138, 45 Sup. Ct. 625 (1925). 


18 274 U.S. 380, 71 L. Ed. 1108, 47 Sup. Ct. 665 (1926). 
1° 269 U.S. 530, 70 L. Ed. 396, 46 Sup. Ct. 22 (1923). 
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urged that it be further retreated from to the end that the legislative 
declaration be considered as no more than presumptive evidence of the 
fact that the specified conduct does really constitute a serious evil. He 
further contended, that unless such evil be of such a nature that it 
will probably result in imminent and serious injury, the suppression 
of free speech is both unjustified and unconstitutional. This was an 
adoption of the Holmes view and an application of it to a statute pro- 
hibiting certain specific acts and utterances as obnoxious and as adding 
to the potential injury already present in a general situation of danger. 
In its construction of statutes prohibiting specific acts the court has 
steadfastly refused to go to this point, but last year in Herndon v. 
Lowry” it did reaffirm the Holmes test and apply it to a state statute 
which described in general terms this evil sought to be remedied. 

Unfavorable, perhaps, to free speech in its immediate holding, the 
Gitlow case really opened up new vistas for those civil rights which are 
embodied in the first eight amendments to the federal constitution by 
its dictum that free speech and press, being fundamental rights and 
liberties, are protected from state impairment by the word “liberty” in 
the due process clause of the Fourteenth Amendment. At last the court 
had announced itself possessed of the jurisdiction to review cases where 
the state had overstepped its bounds in the exercise of its police power, 
to the detriment of man’s fundamental personal liberties. Affirmed in 
the Whitney case this jurisdiction was first exercised to overturn a state 
statute in the “red flag” case** where the court held a state prohibition 
against wholly peaceful opposition to organized government to be a 
violation of the individual liberty protected by the Fourteenth Amend- 
ment. 

Brought under federal protection along with freedom of speech by 
the dictum in the Gitlow case, freedom of the press was accorded a posi- 
tion of even greater security by Near v. Minnesota.” Handed down a 
scant two weeks after the rather narrow decision in the Stromberg case,”* 
this opinion, written by Mr. Justice Hughes, took up where the latter 
case left off and proceeded to carry the torch for liberty at a much 
faster gait. In contrast to all the earlier discussions of personal liberty, 
this opinion has a broad and confident tone and gives sweeping protection 
to the liberty at issue. Specifically, the case holds that the due process 
clause of the Fourteenth Amendment forbids the states to impose prior 
restraints upon publication. A distinction exists between the issue pre- 


° 301 U.S. 242, 81 L. Ed. 1066, 57 Sup. Ct. 732 (1937). 

*1 Stromberg v. California, 283 U.S. 359, 75 L. Ed. 1117, 51 Sup. Ct. 532 (1931). 
*2 283 U.S. 697, 75 L. Ed. 1357, 51 Sup. Ct. 625 (1931). 

*8 Supra, note 21. 
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sented by this case and the speech cases, however. In the latter the court 
has to deal with an utterance made and completed. There the freedom 
has already been exercised, whereas here the question is whether or 
not the publication may be suppressed before it can gain a hearing. 
Thus the necessary effect of the decision is that the state cannot prevent 
the abuse of the freedom of the press although it is not denied the power 
to punish it after its commission. 

Five years later, by declaring invalid as in violation of the due process 
clause of the Fourteenth Amendment a state tax levied solely upon the 
newspaper and periodical industry, the court gave further protection to 
this freedom.** Looking through the announced purpose of the act, 
the court found the Huey Long machine at work, and again laid the 
ghost of state censorship, represented here by a tax, in another opinion 
both broad and bold. Here too there was no attempt to narrow the 
discussion to the precise points of the decision. Indeed a dictum in the 
case is capable of the interpretation that all the rights protected by the 
first eight amendments against federal encroachment are likewise safe- 
guarded from state invasion by the due process clause of the Fourteenth 
Amendment. This sweeping opinion was written by Mr. Justice Suth- 
erland. 

In the interval between the two press cases indications of a more 
liberal trend were not wanting elsewhere and additional civil rights 
were brought within the protection of the Fourteenth Amendment. 
Thus in 1932 it was held that the failure of a state court to appoint 
counsel for an accused was a denial of due process since the circum- 
stances showed such appointment to be “essential to the substance of a 
hearing”.”” In 1934 religious freedom also entered the protective fold 
of due process by way of dictum,”* and the following year saw the con- 
viction of a Scottsboro defendant reversed because the systematic exclu- 
sion of Negroes from the juries amounted to a denial of his constitutional 
right to the equal protection of the laws.” 

In keeping with this tendency it was fitting that the right peaceably 
to assemble be accorded protection similar to that given speech and the 
press. Opportunity was presented early in 1937 by the case of De/onge 
v. Oregon** and the court, speaking unanimously through Mr. Justice 
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** Grosjean v. Amer. Press Co., 297 U.S. 233, 80 L. Ed. 660, 56 Sup. Ct. 444 (1936). 

*5 Powell vy. Alabama, 287 U.S. 45, 77 L. Ed. 158, 53 Sup. Ct. 55 (1932). 

2° Hamilton v. Board of Regents, 293 U.S. 245, 79 L. Ed. 343, 55 Sup. Ct. 197 (1934)- 

*7 North v. Alabama, 294 U.S. 587, 79 L. Ed. 1074, 55 Sup. Ct. §79 (1935). 

28 299 U.S. 353, 81 L. Ed. 278, 57 Sup. Ct. 255 (1936). The case is annotated in 50 
Harv. L. Rev. 689, 15 Tex. L. Rev. 373, 37 Col. L. Rev. 857, 25 Georgetown L. Rev. 
736, 25 Calif. L. Rev. 496, 5 Geo. Wash. L. Rev. 911, 16 Ore. L. Rev. 278, 35 Mich. 
L. Rev. 1171, 85 Un. of Pa. L. Rev. 532, 46 Yale L. Jour. 862, 4 Univ. of Chi. 489, 22 
Cor. L. Quar. 388, 3 Un. of Pitt. 229, 21 Minn. L. Rev. 744. 
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Hughes, responded with a strong opinion bringing this right also within 
the due process clause of the Fourteenth Amendment, saying that “con- 
sistently with the federal constitution, peaceable assembly for lawful 
discussion cannot be made a crime,”*® thereby overruling on this point 
a dictum in the case of Presser v. Illinois.*° The actual holding of the 
DeJonge case was that participation in a meeting otherwise lawful can- 
not be made criminal merely because of the auspices under which the 
assembly was convoked. One indirect effect of it may possibly be the 
exclusion as irrelevant of the typical evidence of communistic tenets 
inevitably offered against an admitted member of that party in order 
to appeal to the prejudice of the jury. 

Mention should also be made of the recent decision in Associated 
Press v. National Labor Relations Board.** Holding that the news- 
paper business has no special immunity ipso facto from the application 
of general laws, the court here upheld the provision in the National 
Labor Relations Act** making it an unfair labor practice to discharge an 
employee for union activities. —TThe employer contended that this restric- 
tion on the right of discharge tended to imperil its freedom of speech and 
press in that the editorial policies could not be given satisfactory expres- 
sion if their execution were entrusted to writers tainted with a bias 
opposed to the views of the publisher. Turning to the statute, the court 
belittled this argument by pointing out that the employment relation 
might be terminated for “any cause” seeming proper to the employer 
save only that proscribed by the act, and that “any cause” would in- 
dubitably include any trace of prejudice attaching to the writer from his 
association with the union or its activities. It would seem that the court 
took a well considered, common sense view of this situation. Microscopic 
infringements of even the greatest of liberties may well be beneath the 
notice of the court. Especially is this true when society must otherwise 
pay for their protection with the sacrifice of projects far more important 
to it than prevention of the slight injury to the right sought to be pro- 
tected. 

Last of the current chapters is Herndon v. Lowry.** There, in 
dusting off the old clear and present danger test and applying it for the 
first time to a state sedition act**, the court adverted favorably to the 
Gitlow case, reapproving it as applied to a specifically defined class of 


*° The Oregon statutes here involved, Oregon Code 1935 Supp. Sec. 14-3110 to 14- 
3112, were later repealed; Oregon Laws, 1937, ¢. 362. 
*° 116 U.S. 252, 29 L. Ed. 615, 6 Sup. Ct. 580 (1868). 
= 301 U.S. 103, 81 L. Ed. 953, 57 Sup. Ct. 650 (1937). 
~ 29 U.S.C.A. 157 (1935). 
33 Ss. 
Supra, note 20. 


** Georgia Penal Code, Chap. 56. 
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utterances or conduct subject, however, to the qualification that such 
enactments must find “justification in a reasonable apprehension of 
danger to organized government. * * * The limitation upon individual 
liberty must have appropriate relation to the safety of the state.” This 
would seem to have the effect of adopting the Brandeis view that the 
legislative finding of danger in the act prohibited should be no more 
than presumptive evidence of that fact. 

There nevertheless remain in this field of the law several important 
hiatus. Unanswered are such questions as: What constitutes a peaceable 
assembly? When does the use of a constitutional privilege become an 
abuse? At what point is the standard to be fixed for purposes of the 
clear and present danger test? How remote may such danger be? And 
what shall constitute a sufficient degree of evil? The last three questions 
bring out distinctly the objection to the Holmes test as one which is too 
purely subjective. 

Conceivably, the Gitlow case is itself an application of it. The legis- 
lature there deemed an act having a dangerous tendency to be a threat 
to the future peace and welfare of the state. Should the court now 
substitute its judgment for that of the people’s duly elected representa- 
tives in ascertaining what acts do constitute a substantive danger? Lib- 
erals have vigorously condemned the Gitlow decision but its immediate 
effect was merely to bow to the legislative finding of a fact better de- 
terminable by the law makers than by the courts. 

Also unanswered is the question of whether mere membership in a 
seditious organization is punishable. The Stromberg case*® seems to 
suggest that it is so, yet it would seem that this is no more than a passive 
expression of belief. In this connection civil rights exponents have hailed 
Butash v. State,*® a recent Indiana decision, as a step in the right direc- 
tion, but a comparison of this opinion with that written in the famous 
Gitlow case fails to bring out any substantial advance whatever.*’ 

An answer to some, if not all of these questions may be found in the 
traditional process of exclusion and inclusion characterizing all other 
questions arising under the due process clause. Here the question of its 
proper limitation presents a conflict between the protection of the indi- 
vidual civil right and the police power of the state. 

A critical analysis of this long line of cases involving state invasion 
of civil rights reveals clearly the probable underlying sympathies of the 
Supreme Court. The more purely personal liberties have received from 
the court a much more extensive recognition when aligned with sub- 
stantial property rights than when presented alone. In the latter situa- 

Supra, note 21. 


%6 . Ind. ..., 9 N.E. (2d) 88 (1937). 
57 See 268 U.S. 664, 665. 


LAW JOURNAL — MARCH, 1938 








a 


pro 


38 


inv 
pun 
den 
deci 
bef. 
shot 


Fis} 


759 
supr 








COMMENTS 189 


tion the court has tended to crystallize the existing law in its application 
to them, whereas their appearance in conjunction with property rights 
has been the signal for the expression of much solicitude by the court for 
rights both personal and propertied. 

Thus in Allegeyer v. Louisiana** the court, in finding the freedom of 
contract to be within the protection of the word “liberty” in the due 
process clause of the Fourteenth Amendment, said that liberty means 
“not merely the right of a citizen to be free from the mere physical 
restraint of his person,*® but * * * is deemed to embrace the right of a 
citizen to be free in the enjoyment of all his faculties”. 

Again, where the civil right, freedom of the press, involved also 
those substantial property rights incident to the millions of dollars in- 
vested in the newspaper business, the court brought that freedom within 
the protection of the due process clause of the Fourteenth Amendment 
in two very broad opinions, defending it against both the state police 

ower*® and taxation power.** In each case the court went far out of 
P P 
its way to demonstrate why this liberty should be protected. 

Yet even within the newspaper field the court has viewed the issue 
quite narrowly in the two cases where the question presented related 
to the subject matter printable in the news columns rather than to the 
nature of the right to engage in the business itself.** Technically, per- 
haps, the court was sound in each holding.** The criticism is directed 
at the spirit in which the cases appear to have been decided. In other 
cases where no substantial property-interest has been aligned with the civil 
rights the court has refused to generalize upon the protection to be 
given them, and has sometimes restricted its decisions to a surprising 
degree.** The DeJonge case appears in striking contrast to this general 
tendency. 

58 Supra, note 4. 

°° For an extended discussion of the evolution of the word “liberty” and the “due 
process clause” of the 14th Amendment see Charles Warren “The New Liberty” 39 Harv. 
L. Rev. 431 (1926). 

*° Near v. Minn., supra, note 22. 

“? See supra, note 24. 

** Supra, note 7. Also Toledo Newspaper Co. v. U.S., 247 U.S. 402, 62 L. Ed. 1186, 
38 Sup. Ct. 560 (1918). 

“8In Patterson v. Colo., supra, note 7, the court held that no federal question was 
involved, and in Toledo Newspaper Co. v. U.S., supra, note 42, that the federal court may 
punish for contempt a newspaper and its editor when the criticism published had a ten- 
dency to impair the administration of justice. Mr. Justice Holmes in his dissent to this 
decision contended that the publication should first obstruct justice in a particular case 
before it should be so punishable, saying that a mere impairment of general prestige 
should not be sufficient. 

** See Patterson v. Colo., supra, note 7. Stromberg v. Calif., supra, note 21, and 
Fiske v. Kansas, supra, note 18. Compare Nixon v. Herndon, 273 U.S. 536, 71 L. Ed. 
759, 47 Sup. Ct. 446 (1927); Powell v. Alabama, supra, note 25, Norris v. Alabama, 
supra, note 27. 

Patterson v. Alabama, 294 U.S. 600, 79 L. Ed. 1082, 55 Sup. Ct. 575 (1935); 
Herndon v. Lowry, supra, note 20. 
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Furthermore, where no accompanying property right existed pro- 
tection has often been denied to the civil right. ‘Thus the state was held 
to have power to change the manner of preliminary criminal proceed- 
ings from indictment to information,*’ to reduce the number of jurors 
from twelve to eight in a criminal case,*® to abrogate the right against 
double jeopardy,*’ the right against self-incrimination,** 
tax on the right to vote.*” 

In one other situation the court has been favorable to those more 
purely civil rights. This is in a small line of decisions, which might be 
called the “consolation cases,” denying protection to the particular right 
in issue but favorable, in dicta, to civil rights in general. Thus in Twin- 
ing v. New Jersey®® the court proclaimed that some of the rights pro- 
tected by the first eight amendments might also be safeguarded from 
state action because their denials would be a denial of due process; in 
Palko v. Connecticut,” after a holding along the same general lines, 
the court made the statement that “the domain of liberty, withdrawn 
by the Fourteenth Amendment from incroachment by the states, has 
been enlarged to include liberty of mind as well as action”; and in 
Gitlow v. New York a dictum brought freedom of speech and press 
under federal protection. The role played by the court in such cases is 
not unlike that of the stern taskmaster occasionally made more sympa- 
thetic by twinges of remorse. 

The thesis advanced could not be supported by any one of these 
cases, or by any given group of them, but viewed as a whole the decisions 
are persuasive of the conclusion that the court has been unduly influenced 
by the presence or absence of an accompanying property right in 
determining the degree of protection to be granted civil rights. 

Rosin W. Letr 


*S Hurtado v. California, 110 U.S. 516, 28 L. Ed. 232, 4 Sup. Ct. 111, Dissent on 

292 (1884). 

® Maxwell v. Dow, - U.S. 581, 44 L. Ed. 597, 20 Sup. Ct. 448 (1900). 
“7 Palko v. Conn., ... U.S. ..., 58 Sup. Ct. 149 (1937). 

*® Twining v. N.J., 211 U.S. 38, 53 L. Ed. 97, 29 Sup. Ct. 14 (1908). 
*° Breedlove v. Settles, oo OB. ...9 GB Sep. Ct. 20g (1957). 
°° Supra, note 48. 
°1 Supra, note 47. 
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THE CONSTITUTIONALITY OF LEGISLATION REMITTING PENAL- 
TIES ON DELINQUENT TAXES 


In February 1937 the Whittemore Act’ was passed. It provided 
in substance that upon payment of back taxes in full, or upon an under- 
taking to pay back taxes in ten equal annual installments, both of these 
elections to be made before a certain date, that back penalties and interest 
were to be remitted. 

Later in 1937 after the Whittemore Act had gone into effect, an 
act was passed amending Ohio General Code 2590-1 to read as follows: 
“Whenever any penalty, interest or other charge for non-payment when 
due of any real estate tax and/or assessment is paid by any person, firm 
or corporation charged with or legally authorized to pay same, which 
said penalty, interest or other charge after such payment is or has been 
remitted or abrogated, conditionally or otherwise, any such penalty, 
interest or other charge paid since the 20th day of June, 1930 and prior 
to Jan. Ist, 1937, is hereby expressly remitted or abrogated, on applica- 
tion to the county auditor by such person, firm or corporation on or 
before the first day of January, 1940, such penalty, interest and charges 
so paid shall be refunded to such person, firm or corporation on the 
order of the county auditor directed to the county treasurer.” 

The probable reason for passing Section 2590-1 was the fear that 
the Whittemore Act, standing alone was unconstitutional. In 1937, 
the case of State ex rel. v. Hunt” was decided by the Ohio Supreme 
Court. Here the Intangible tax act gave the Tax Commission of Ohio 
power to issue a certificate of immunity from collection of omitted taxes 
for the years 1926 to 1930 inclusive, upon condition that the taxpayer 
fully comply with the personal property tax law in 1932. This law 
was held to be unconstitutional on the ground that it conferred special 
benefits upon delinquent taxpayers, which is prohibited by Sec. 2, Art. I, 
of the Ohio constitution. This case is in accord with the majority rule 
which is stated in 99 A.L.R. 1068 as follows, “In the majority of 
jurisdictions in which the question has been raised, it seems that the 
remission, release, or compromise of a valid claim for taxes, authorized 
by the legislature, violates some constitutional provision.”* In the 


* Pages Ohio Cumulative Code Service Number 21; 1937, p. 366, appendix F, sub- 
section 4; amended substitute Senate Bill No. 87. 

* 132 Ohio St. 568, 24 Abs. 350 (1937). 

* Wilson v. Sutter County, 47 Cal. 91 (1873); New Orleans v. Lafayette Insc. Co., 
28 La. Ann. 756 (1876); Louisiana Cotton Mfg. Co. v. New Orleans, 31 La. Ann. 440 
(1879). Thompson v. Auditor Gen., 261 Mich. 624, 247 N.W. 360 (1933). Falls Ship 
Coal Co. vy. Auditor Gen., 7 Mich. 84 (1859). Life Association of America v. Board of 
Assessors, 49 Mo. 512 (1872); State v. Hannibal & St. J. R. Co., 75 Mo. 208 (1881); 
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Whittemore Act, however, it is penalties on delinquent taxes rather than 
the taxes themselves that are sought to be remitted. Some courts hold 
such statutes constitutional* while others say such statutes are uncon- 
stitutional.° 

It would seem that Ohio could go either way on this proposition. 
It is largely a matter of balancing the policy of allowing the state to do 
what it thinks will be most effective in collecting delinquent taxes, as 
against that of being fair to delinquent taxpayers who have already paid 
the penalties. The legislature thought that by passing Section 2590-1, 
the latter objection would be removed. 

However, if the Whittemore Act was unconstitutional when it was 
passed, could it be validated by a later statute? Several theories have 
been advanced as to the effect of an unconstitutional statute. One 
theory is that such a statute is void ab initio. A typical statement is that 
of Justice Field in Norton v. Shelby County :* “An unconstitutional Act 
is not a law; it confers no rights; it imposes no duties; it affords no 
protection; it creates no office; it is in legal contemplation as though 
it had never been passed.” This theory seems to be the traditional theory 
of the American courts.’ 

In the instant case if this view was taken and the Whittemore act 
was unconstitutional when passed, it would be void and the fact that 
Section 2590-1 was later passed would be of no effect. 

On the other hand, if Section 2590-1 had been an amending act, 
and as such showed an intent to reaffirm the Whittemore act as of the 


Tubbs v. Tioga Co., 16 Pa. Dist App. 318, 32 Pa. Co. Ct. 504 (1906). Files v. State, 
48 Ark. 529, 3 S.W. 817 (1886); In re Stanford, 126 Cal. 112, 58 Pac. 462, 45 L.R.A. 
788 (1889). Ranger Realty Co. v. Miller, 102 Fla. 378, 136 So. 546 (1931); State ex 
rel. Maxwell Hunter v. O’Quinn, 114 Fila. 222, 154 So. 166 (1934). Dubuque v. Illinois 
C. R. Co., 39 Iowa 56 (874); Louisville v. Louisville R. Co., 111 Ky. 1, 63 S.W. 14, 
98 Am. St. Rep. 387 (1901); State ex rel. Matterson v. Luecke, 194 Minn. 246, 260 
N.W. 206, 99 A.L.R. 1053 (1935). Graham Paper Co. v. Gehner, 332 Mo. 155, 59 
S.W. (2d) 48 (1933); Sanderson v. Bateman, 78 Mont. 235, 253 Pac. 1100 (1927). 
State v. Pioneer Oil & Ref. Co., 292 S.W. 869 (Tex. 1927). Nathan v. Spokane County, 
35 Wash. 26, 76 P. 521, 65 L.R.A. 336, 102 Am. St. R. 888 (1904); State ex rel. Jones 
v. Graham, 17 Neb. 43, 22 N.W. 114 (1885); Lancaster County v. Trimble, 33 Neb. 
121, 49 N.W. 938 (1891). 

Cases contra—Mobile & G. R. Co. v. Peebles, 47 Ala. 317 (1872); Ill. C. R. Co. v. 
McLean County, 17 Il. 291 (1855); Hunsaker v. Wright, 30 Ill. 146 (1863); McDon- 
ough County v. Campbell, 42 Il. 490 (1867); Apokaa Sugar Co. v. Wilder, 21 Hawaii 
571 (1913; State v. State Inv. Co., 30 N.M. 491, 239 P. 741 (1925); Demoville v. 
Davidson County, 87 Tenn. 214, 10 S.W. 353 (1889); Garrott v. Buckner, § Ky. L. 
Rep. 56 (1883). 

* Jones v. Williams, 121 Tex. 94, 45 S.W. (2d) 130, 79 A.L.R. 983 (1931); 
Beecher v. The Board of Supervision of Webster County, 50 Iowa 538 (1879); Livesay 
v. DeArmond, 131 Ore. 563, 284 Pac. 166, 68 A.L.R. (1930); State v. Coos County, 
115 Ore. 300, 237 Pac. 678 (1925). 

5 Sanderson v. Bateman, 78 Mon. 235, 253 Pac. 1100 (1927); State v. Cal. M. Co., 
15 Nev. 234 (1880); State v. Con V. M. Co., 16 Nev. 432 (1882). 

® 1:8 U.S. 425 (1886), 30 L.Ed. 178, 6 S.Ct. 1121. 

7 Field, “The Effect of An Unconstitutional Statute,” p. 2. 
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date of the amending act, then the two acts could be read together as if 
both had been passed at the same time. 

Section 2590-1 cannot be said to be an express amendment because 
of Sec. 16, Art. II of the Ohio Constitution, which provides, “ * * * 
and no law shall be revived, or amended unless the new act contains 
the entire act revived, or the section or sections amended * * * .” 
Section 2590-1 does not mention the Whittemore act, much less re- 
enacting it verbatim. 

It might be argued that the Whittemore act was revived by implica- 
tion. The theory would be that Section 2590-1 although it does not 
refer to the Whittemore act was passed with the intent of making the 
Whittemore act constituional. However, no auhority can be found that 
holds an unconstitutional act can be amended or revived without any 
reference to such act. In view of this, the above position seems untenable. 

Therefore, if the Whittemore act was invalid when passed, and the 
void ab initio theory is applied, it will remain unconstitutional in spite of 
the passage of Section 2590-1. 

Another theory as to the effect of an unconstitutional statute, is that 
such statutes are neither wholly valid or wholly invalid. The courts 
start with the notion that the judicial function is that of deciding specific 
controversies between contestants. They do not declare a law unconsti- 
tutional and void, but merely refuse to enforce it in the specific case 
at hand.® 

If the passage of Section 2590-1 be regarded as changing the fact 
situation, it is possible to argue under the above theory that the Whitte- 
more act, after the passage of Section 2590-1, was constitutional. How- 
ever it is very doubtful that a statute would be regarded as a fact within 
the meaning of the above concept. 

If either of these concepts could be applied here, it is believed that 
the one to be chosen should be the one which will achieve the most desir- 
able result in the situation. Here, the constitutional objection has been 
removed, and the delinquent taxpayers who have already paid the penal- 
ties can recover them. To apply the void ab mitio doctrine would be 
unreasonable in this situation, and it seems that the more realistic 
approach would be to apply the other concept. 

Is Section 2590-1 unconstitutional because it is retroactive? 

° Wellingeton et al Petitioners, 16 Pick. 87 (Mass., 1834). Dahnke-Walker v. Bon- 
durant, 257 U.S. 282 66 L.Ed. 239, 42 S.Ct. 106, (1921); Yazoo @ Miss. R. R. Co. v. 
Jackson Vinegar Co., 226 U.S. 217, §7 L.Ed. 120, 33 SCt. 40 (1912). Jeffrey Mfg. Co. 
v. Blagg, 235 U.S. 571, 59 L.Ed. 364, 35 S.Ct. 167 (1914); Rutten v. Paterson, 73 N.J.L. 
467 (1906); Harlee & Pressley v. Ward, 15 Rich (S.C.) 231 (1868); State v. Bevins, 


230 N.W. 865, 210 Ia. 1031 (1936). Shepherd v. City of Wheeling, 4 S.E. 635, 30 
W.Va. 479 (1887). 
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Sec. 28, Art. II of the Ohio Constitution provides, ““The General 


Assembly shall have no power to pass retroactive laws, or laws impairing 
the obligation of contracts; but may by general laws authorize courts to 
carry into effect, upon such terms as may be just and equitable, the 
manifest intention of parties, and officers by curing omissions, defects 
and errors, in instruments and proceedings, arising out of their want of 
conformity with the laws of this State.” 

Justice Story defined retrospective legislation as follows, “Upon 
principle, every statute which takes away or impairs vested rights, ac- 
quired under existing law, or creates a new obligation, imposes a new 
duty, or attaches a new disability, in respect to transactions or considera- 
tions already past, must be deemed retrospective.” 

There was and is a feeling that such laws, giving an effect to a man’s 
acts which he could not possible foresee, and therefore make allowance 
for, were unfair. This feeling no doubt prompted the adoption of this 
section of the Ohio constitution. However the feeling against the unjust- 
ness of this type of legislation has no very strong basis when carefully 
analyzed. All judicial decisions changing or making law operate retro- 
spectively and yet there is no such feeling against the unjustness of 
judicial decisions on this ground. Also, although theoretically people 
act with full knowledge of the legal consequences, yet obviously as a 
practical matter this is not true. 

How have the courts interpreted this section of the Ohio constitu- 
tion? In spite of the broad and all inclusive language of the provision 
the courts have read in certain exceptions. The constitution itself pro- 
vides for an exception in the case of curative acts, and this exception is 
generally accepted by the courts.” However, the courts have said this 
provision does not include remedial legislation. Another exception recog- 
nized by the courts, is that of retroactive legislation which recognizes 
a moral obligation. 

What have the courts meant by remedial legislation? It seems that 
what the courts have in mind are purely procedural statutes.’° There 
is a feeling that a man is not harmed by changing the means to be used 
in enforcing his substantive rights, so long as the means are not entirely 

® Goshorn v. Purcell, 11 Ohio St. 641 (1860). Burgett v. Norris, Treasurer, 25 
Ohio St. 309 (1874). Miller & Swan v. Graham & Smith, 17 Ohio St. 1 (1866). 

1° Railroad vy. Comm’rs., 31 Ohio St. 338 (1877); Railroad v. Com’rs., 35 Ohio St. 
1 (1878); Seeley v. Thomas, 31 Ohio St. 301 (1877); Peters v. McWilliams, 36 Ohio 
St. 155 (1880); Westerman v. Westerman, 25 Ohio St. 500 (1874); John v. Bridgman, 
27 Ohio St. 22 (1875); Trustees of Greene Twp. v. Campbell, 16 Ohio St. 11 (1864). 
State ex rel. Anderson v. Harris, 17 Ohio St. 608 (1867); Tem*leton v. Kraner, 29 
Ohio St. 554 (1874); Rairden v. Holden Adm’r., 15 Ohio St. 207 (1864); Gager v. 


Prout, 48 Ohio St. 89 (1891); Sturges v. Carster, 114 U.S. 511, § S.Ct. 1014, 29 L.Ed. 
240 (1884). 
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taken away. Of course, as was pointed out by Justice Holmes, a legal 
right must be legally enforceable, or it is not a legal right, but a moral 
right.** 

In some situations the courts feel that even changing procedure 
retroactively is unfair, and places too great a burden on the party seeking 
to enforce the substantive right. In such a situation the court will say 
the statute is not within the exception, and hold it unconstitutional.” 
Obviously section 2590-1 does not fall under this exception, as it creates 
a new substantive right. 

The last exception is that of a moral obligation which the legislature 
may recognize by retroactive legislation. What is meant by this excep- 
tion? Statutes passed for the following purposes have been held to fall 
within the exception: To pay bonds issued under an unconstitutional 
statute,’*® to reimburse a man for collecting taxes where the county was 


* state made liable for money paid out by the 


legally unable to do so,’ 
counties to collect taxes,’® act for refunding assessments,"® to reimburse 
an individual for an injury inflicted by the state,"’ bounties to be given 
to veteran soldiers who had received none,** statute exonerating public 
officers for money lost without fault,’® sureties released from liability for 
school funds,*® adopting city ordinance void when passed,”’ refunding 
money paid, and property charged under an improper assessment.”” 

On the other hand, the following statutes were held not to fall 
within the exception and were therefore unconstitutional: Act refund- 
ing taxes erroneously paid,”* act for refunding of liquor taxes, in case of 
forced discontinuance,”* 
tional statute,”° act to pay unfounded claim, 
district to reimburse another for certain taxes.” 


act to pay off bonds issued under an unconstitu- 


26 


act authorizing one school 


1! Holmes, “Collected Legal Papers 1921,” at Page 168. 

¥ Hill vy. Railway, 20 O.C.C. (N.S.) 236, 31 C.D. 282 (1912). Gompf v. Wol- 
finger, 67 Ohio St. 144, 65 N.E. 878 (1902). Cincinnati v. Bachman, 51 Ohio App. 108 
19 Ohio Abs. 389 (1935). New York Life Ins. Co. v. Board of Com’rs., 99 Fed. 846 
(1900). State v. Tin & Japan Co., 66 Ohio St. 182, 64 N.E. 68 (1902). Magruder v. 
Esmay, 35 Ohio St. 221 (1878). 

18 N.Y. Life Ins. Co. v. Board of Com’rs., 106 Fed. 123 (1901). 

™ State ex rel. v. Gibson, Treasurer, 2 O.N.R. (N.S.) 221, 15 O.D. 73 (1904). 

18 State ex rel. v. Cappeller, 39 Ohio St. 207 (1883). 

1° Warder v, Com’rs., 38 Ohio St. 639 (1883). 

1” Spitzig v. State ex rel. Hile, 119 Ohio St. 117, 162 N.E. 394 (1928). 

18 State ex rel. Bates v. Richland Twp., 20 Ohio St. 362 (1870). 

™ Board of Education v. McLandsborough, 36 Ohio St. 227 (1880). 

°° State v. Board of Education, 38 Ohio St. 3 (1882). 

*1 Kumler v. Silsbee, 38 Ohio St. 445. 

*2 State ex rel. v. Hoffman, 35 Ohio St. 435 (1880). 

*8 Comr’s. v. Rosche Bros., §0 Ohio St. 103, 33 N.E. 408 (1893). 

** Application of James Boyle, etc., 14 O.N.P. (N.S.) 257, 23 O.D. 365 (1913). 

°° N.Y. Life Ins. Co. v. Board of Com’rs., 99 Fed. 846 (1900). 

°° Board of Education v. State, 51 Ohio St. 531, 38 N.E. 614 (1894). 

*7 State ex rel. Board of Education of Macedonia v. Board of Education of Norht- 
field Twp., 22 O.C.C. 224, 12 C.D. 423 (1901). 
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As will be seen from the foregoing cases the meaning of this excep- 
tion is very vague. In effect it is little more than a rationalization to be 
used in cases where the judges have already reached a conclusion as a 
result of intuitive feelings of what is just. 

To recapitulate: ‘—The Ohio constitution forbids retroactive legisla- 
tion with the exception of curative statutes, yet the courts have purported 
to read into this broad prohibition two exceptions, remedial legislation, 
and that recognizing a moral obligation. 

By remedial legislation the courts apparently have in mind the 
machinery of enforcing substantive rights. This exception is not followed 
consistently, however, and in cases where retroactive remedial legislation 
is felt by the court to put too heavy a burden upon one of the parties, the 
court will say such legislation is retroactive and unconstitutional. 

The second exception of a moral obligation is very nebulous and 
seems to be used largely to justify not holding retroactive legislation 
unconstitutional because the law accomplishes what seems to the court 
to be a desirable end. 

Looking at the field as a whole, it would seem to be safe to say, that 
outside of curative statutes there are no definite exceptions, but that the 
courts in many instances will hold retroactive statutes constitutional, 
and rationalize by saying they fall under the exceptions to the general 
rule. These exceptions when carefully analyzed will be found to mean 
nothing more than that the court felt the particular statute to be just 
and desirable under the circumstances. 

There is probably some basis for this feeling against retroactive 
legislation, though when the cases are carefully examined, and this 
prejudice is tested in concrete fact situations it is discovered to be un- 
founded in many situations. Frequently such legislation does achieve 
desirable and just results. The courts when confronted with this situa- 
tion usually hold such legislation valid and rationalize upon the above 
mentioned grounds. It is here that the courts run into difficulties. ‘This 
is particularly so in a state such as Ohio where there is a specific consti- 
tutional provision against retroactive legislation. It is not the fact that 
they hold such retroactive legislation valid that is objected to, but that 
their purported reasons are not the real reasons for holding it valid. 
These apparently definite legal standards may serve to satisfy the judges 
that they are deciding the cases on the basis of legal rules and logic, and 
thus not deciding upon the wisdom of the legislation. Yet they are of no 
use for predicting what the courts are going to do in the future. It 
would seem to be more helpful if the judges would recognize that the 
standards they purport to lay down are meaningless, and that these 
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standards are not used to decide cases. Due to this the present state 
of the law in the field of retroactive legislation is one of confusion. If 
the courts would concede that they are not deciding cases upon the 
grounds they purport to in their decisions, it would clear away much of 
the uncertainty and confusion. It is submitted that most of this feeling 
on the part of judges that they must lay down these illusory standards 
is due to the basic concept in our jurisprudence that judges do not decide 
upon the policy or desirability of legislation, but merely apply the exist- 
ing law. They merely see whether the statute is legally consistent with 
the constitution, and do not allow their personal feelings as to the 
desirability of such legislation to enter into the question. Of course, this 
is not true in many situations. 

It would seem to be desirable if the courts in this situation would 
give their real reasons for holding the law constitutional or unconstitu- 
tional rather than clinging to this elaborate system of make believe. 

In the case under consideration the legislature provided a system of 
penalties to make certain that taxes would be promptly paid. As they saw 
the situation at the time such legislation was passed it seemed to be the 
best way to enforce the regular and punctual payment of taxes. They 
did not foresee the depression, and if they did they probably would not 
have foreseen its effect. However the depression did come and many 
people were unable to pay their taxes, and so the incentive of penalties 
for delinquency did not have the anticipated result. 

In order to remedy this situation, and get past due taxes in, the 
legislature provided in the Whittemore Act for the remittance of pen- 
alties if people would pay their delinquent taxes or agree to pay them 
in ten annual installments. 

Section 2590-1 was passed to obviate what the legislature felt was 
a possible constitutional weakness in the Whittemore Act. However as 
we have seen, it may or may not have been necessary constitutionally, 
and if necessary it probably does not remedy the defect. 

However, merely standing by itself it would seem a just measure, 
but against this feeling must be balanced the effect this act will have 
upon the treasuries of the counties, etc. If the effect will be too dis- 
astrous, it probably would be better to hold the act unconstitutional. 

It might be objected that this act denies equal protection because it 
discriminates against those who have paid their penalties before 1930. 
However it seems that the court could take judicial notice of the fact 
that the period of 1930 to 1936 was one of financial stress and in view 
of these facts, it seems that this period of time was a reasonable basis of 
classification. 

Ro.anp A. ZACHMAN 
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CONSTITUTIONALITY OF PARKING METER ORDINANCES 


During the last several years the increased complexity of city traffic 
has resulted in the appearance of parking meter ordinances in many 
American cities, including several in Ohio. A meter, authorized by an 
ordinance of this type, is placed at the side of each parking space and 
automatically indicates, upon the deposit of a five-cent coin by the motor- 
ist, the duration of the period of legal parking. These meters serve the 
dual function of efficiently aiding police officers in relieving congestion in 
the downtown areas and at the same time of offering a substantial source 
of revenue for city treasuries. 

Two courts of last resort’ and an appellate court” have upheld the 
validity of an ordinance of this type. One supreme court* has declared 
such an ordinance to be unconstitutional. Several advisory opinions on 
this question have also been rendered.*. 

What are the constitutional questions that arise in connection with 
these ordinances? They may be said to be four in number. 1. Does the 
ordinance constitute a proper exercise of the taxing power? 2. May the 
collection of the five-cent fee be justified as a police regulatory measure? 
3 and 4. Are the rights of the traveling public or the abutting property 
owner improperly restricted or appropriated? 


Taxinc PowErR 


By virtue of the Home Rule provision in the Ohio Constitution’ it 
may be said at the outset that cities in this state possess much broader 
legislative powers than cities in many other jurisdictions. Under this 
provision it has been held that the charter cities have full power of 
taxation in those fields not already occupied by the state.° This includes 
the authority to levy excise taxes.” 

The license fee collected from the operator of a motor vehicle is 
held to be an excise tax.® If the exaction authorized by the parking 
meter ordinances is held to be an excise tax it does not appear objection- 
able on the ground that it is an entrance by the municipality into a field 


* State ex rel. Harkow v. McCarthy, 126 Fla. 433, 171 So. 314 (1936); Ex parte 
Duncan, 179 Okla. 355, 65 Pac. (2d) 1015 (1937). 

* Harper v. City of Wichita Falls, (Tex. Civ. App.), 105 S.W. (2d) 743 (1937). 

5 Birmingham v. Hood-McPherson Realty Co., 233 Ala. 352, 172 So. 114 (1937)- 

‘In re Opinion of the Justices——Mass.—, 8 N.E. (2d) 179 (1937); Opinion of 
the Attorney General of Ohio, No. §750 (1936). 

° Art. XVIII, s. 3. 

® State ex rel. Zielonka v. Carrel, 99 Ohio St. 220, 124 N.E. 134 (1919); Marion 
Foundry Co. v. Landes, 112 Ohio St. 166, 147 N.E. 302 (1925); Cincinnati v. Amer. 
Tel. & Tel. Co., 112 Ohio St. 493, 147 N.E. 806 (1925); Firestone v. City of Cambridge, 
113 Ohio St. 57, 148 N.E. 470 (1925). 

* Idem. 
® Saviers v. Smith, 101 Ohio St. 132, 128 N.E. 269 (1920). 
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that is already occupied by the state. Although a city may not levy an 
excise tax on motor vehicles because of this objection’ yet a tax of the 
nature under discussion is apparently a tax on the privilege of parking. 

If it is a tax the requirement that there be reasonable classification 
must be met. Although this problem is present in practically all taxation 
legislation yet the courts have enunciated but vague standards.’ That 
automobile operators may be taxed as a class is well settled in Ohio.” 
Whether the sub-classification of taxing only those who enjoy the park- 
ing privilege is proper would seem to admit of no doubt. In the case of 
Allen v. Pullman’s Palace Car Co.” the statement is made that, “Any 
occupation, business, employment, or the like, affecting the public, may 
be classed and taxed as a privilege.” The most serious objection in this 
case is that not all those who park are subject to the tax. It is only 
those who do so in the downtown areas. In the fourth edition of Cooley 
on Taxation it is said, ““The rules as to classification are the same with- 
out regard to whether the imposition is a tax or is a mere exercise of the 
police power.”** It must be admitted that a city, under its police regu- 
latory powers, may deal with parking and traffic in downtown areas to 
the exclusion of that in the outlying districts."* Thus, if the above quoted 
statement be correct, it must be conceded that no attack of “unreason- 
able classification” could be made on these ordinances. This appears 
reasonable. Although no authority was cited in support of the statement, 
an argument may be made in its favor. The police power of the state 
may only be exercised in those fields bearing in some substantial degree 
on the health, morals, safety, or general welfare of the public. This is 
not true of tax legislation and the latter, although it may include in its 
operation the subjects of the former field, is not restricted thereby 
and may enter into other areas that clearly would not be proper subjects 
of police regulation. It is only in the area where the taxation and the 
police power may both be exercised that the statement by Mr. Cooley 
in his work on taxation would be valuable. The test for determining 
the proper classification of subjects over which the police power may be 
exercised are fairly well defined. It appears that as the resulting groups 
do clearly affect the public in a peculiar fashion this fact should bear 
strongly on the question whether the state, in selecting them for taxation 


* Firestone v. City of Cambridge, supra, note 6. 

* Thomas Reed Powell, “Supreme Court Condonations and Condemnations of Dis- 
criminatory State Taxation, 1922-1925” 12 Va. L. Rev. 441 and 546 (1926). 

*? Supra, note 8. 

191 U.S. 171, 24 Sup. Ct. 39, 48 L.Ed. 134 (1903). 

=. Cooley, Taxation, sec. 1685. 

™ In re John Corvey, 220 Mo. App. 602 (1926); Pepole’s Rapid Transit Co. v. 
Atlantic City, 105 N.J.L. 286, 144 Atl. 630 (1929); State v. Carter, 205 N. Car. 761, 
172 S.E. 415 (1934). 
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purposes has acted arbitrarily. It is significant that the subject of parking 
does fall within this class.*® 


PoLicE PowER 


If it were held that this fee is not justifiable under the taxing power 
of the municipality there is still open the avenue of its being valid as an 
exercise of the police power. It is upon this ground that the measure has 
been upheld in the three jurisdictions to which reference has already been 
made.*® It is well recognized that under the police regulatory powers 
fees may be exacted from individuals who themselves are, or who own 
property that is, subject to the regulation imposed.*’ The sum collected, 
however, must be for the purpose of and must not, to an unreasonable 
extent, exceed the amount necessary to properly inspect and regulate. 
The rule is stated in the case of Prudential Co-operative Realty Co. vy. 
Youngstown.*® 

“Where the authority is lodged in the municipality to inspect and 
regulate, the further authority to charge a reasonable fee to cover the 
cost of inspection and regulation will be implied. The fee charged must 
not, however, be grossly out of proportion to the cost of inspection and 
regulation; otherwise it will operate as an excise tax, * * *. It is not to 
be expected that fees can be charged which will exactly balance the cost 
and expense, and a reasonable excess will not operate to invalidate the 
ordinance.” 

In an excellent note appearing in 22 Iowa Law Review 713 (1937) 
entitled “Parking and the Constitutionality of ‘Parking Meter’ Or- 
dinances”, in which the whole problem is critically discussed, several 
salient figures appear. It is there stated that in a survey made in 1936 
of the 26 cities using the traffic meter, the average income per meter 
was between 40 and 50 cents a day; the number of meters in a given 
city ranging up to 2000. This would indicate that in a city using 
1000 meters the yearly revenue from them would total approximately 
$150,000.. What are the expenses incidental to their operation! 
Witchita Falls, Texas, paid $58.00 per meter completely installed and 
placed in operation.’® This initial cost of operation is large but, as can 
be seen, does not approach the amount annually collected. ‘The amount 
expended to properly supervise the operation of the meters would neces- 
sarily be small. Indeed, it may be added, although perhaps without legal 

*® See, however, Sholley, “Equal Protection in Tax Legislation,” 24 Va. L. Rev. 229 
aos notes 1 and 2. 

“? Daily v. City of Owensboro, 257 Ky. 281, 77 S.W. (2d) 939 (1935); Aberdeen- 
Franklin Coal Co. v. Chicago, 315 Ill. 99, 145 N.E. 613 (1924); Lee v. State, 163 Ga. 
239 135 S.E. 912 (1926). 


118 Ohio St. 204, 160 N.E. 695 (1928). 
1° Supra, note 2. 
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significance, that if the meters efficiently register the parking irregulari- 
ties that fewer officers are thus needed in this line of work than was the 
case before the meters appeared. It cannot be supposed that these 
expenses would, to any considerable degree, devour the sum produced 
by the meters. One could argue that since these parking ordinances are 
so intimately tied up with the traffic situation in all of its phases that the 
amount collected could be expended on traffic regulation in general, 
although it is doubtful whether such a view would be sustained. 

Assuming, for purposes of argument, that the municipality had no 
thought of revenue in mind when it passed the ordinance but that the 
parking meters actually became a very lucrative enterprise, would this 
latter fact in itself render the ordinance invalid? In the great majority 
of cases involving fees imposed under the police power there are no 
facts to show the relation between the amount collected and the amount 
needed to cover the cost of administration. Under these circumstances 
it is the universal attitude, unless the fee is unreasonable or prohibitory 
per se,”° to uphold the ordinance.** This is on the ground of lack of 
evidence, however, and does not answer our question. “Two arguments 
are submitted in support of the exaction of this fee in spite of its profit 
making character. 

The first is that the fee could arguably be said to be reasonable 
per se. To the person paying the fee, the very fact that it is but five cents 
might be entitled to some weight. The most important point, however, 
is that a five-cent piece is, practically speaking, the lowest amount that 
can be collected with convenience and at the same time successfully 
accomplish the purpose in view. The purpose, of course, is to relieve 
congestion and to keep traffic moving in the downtown areas. A one- 
cent exaction, in addition to perhaps being too small to raise the inci- 
dental expenses, might be the means of providing all day parking for 
some persons. It seems, therefore, that if the city must choose between 
having parking meters with the accompanying five-cent fee and retain- 
ing the old system of marking tires with chalk it should be allowed the 
former choice in spite of the facts that large sums are collected. 

It must be remembered that the above arguments were all advanced 
on the assumption that the city had no thought of revenue in mind when 
the ordinance was passed. However, statements contained in the case 
of Harper v. City of Wichita Falls** would indicate that the revenue 


°° Bryan v. Malvern, 122 Ark. 379, 183 S.W. 957 (1916); Moffitt v. City of Pueblo, 
5§ Colo, 112, 133 Pac. 754 (1913); Waters-Pierce Oil Co. v. Hot Springs, 85 Ark. 509, 
109 S.W. 293, 16 L.R.A. (N.S.) 1035 (1908); Gaynor v. Roll, 79 N.J.L. 402, 75 Atl. 
179 (1910); Condon v. Forest Park, 278 Ill. 218, 115 N.E. 825, L.R.A. 1917E, 314 
(1917); Margolies v. Atlantic City, 67 N.J.L. 82, 50 Atl. 367 (1901). 

*. The best examples of this attitude are found in the cases upholding the parking 
meter odrinances. Supra, notes 1 and 2. 

*? Supra, note 2. 
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feature of the plan is a real motivating factor in its installation. The fact 
that gains are to be made and that this is anticipated by the city officials 
should not invite the holding that the ordinance is invalid. As stated in 
1 Cooley on Taxation, 67 (4th Ed.): “So far as states are concerned, 
impositions or charges for the primary purpose of regulation rather than 
revenue are held to be an exercise of the police power rather than the 
power to tax.” In the cases involving the parking meters the courts 
have assumed and stated that the validity and the reasonableness of the 
fee must be determined by the total amount collected. This view may 
be questioned if it may be found that the fee itself is reasonable and that 
the ordinances actually are primarily for regulatory purposes. To de- 
termine the purpose of this ordinance by its effect, which is presumed 
to be the production of large revenues, is to overlook the fact that it 
also provides for regulation and that there perhaps is no choice between 
the two. 


RIGHTs OF THE TRAVELING PUBLIC 


In the decision of the Alabama court in which a parking meter 
ordinance was held invalid®* it was said: “We have indicated that the 
municipality holds the locus in quo, not only for the municipality and its 
citizens, but in trust for the public at large, whose rights are not depend- 
ent upon acts of omission or commission of the city—that is, that noth- 
ing done or omitted to be done in the allowance of the unlawful 
obstructions on the street, which interfere with the use within the dedi- 
cation of that highway, will estop the public or those with special interest 
from having the same removed as a nuisance.” 

In view of this statement it seems necessary, in this connection, to 
determine the rights that the traveling public may assert in the highways. 

It is commonly stated that when land is dedicated by grant to the 
public for highway purposes or is taken by the public under its right of 
eminent domain that the owner retains the fee; the public acquiring a 
mere easement or right of way on the land over which it passes with the 
powers and privileges incident to that right.** In jurisdictions or under 
circumstances where it is held that the fee vests in the public it is also 
stated that this fee is held by the public in trust to answer the purposes 
of the use.”> The uses that may be made of the highway by the public 
are the same in each case.”° 

*8 Supra, note 3. 

** Palative v. Krueger, 121 Ill. 72 (1887); Phifer v. Cox, 21 Ohio St. 248 (1871); 
State ex rel. v. Drainage District, 269 Mo. 444 (1916); State ex rel. v. N. Y. Ry. Co. 
217 N.Y. 310 (1916); Railroad Co. v. Williams, 35 Ohio St. 168 (1878); McClelland 
v. Miiler, 28 Ohio St. 488 (1876). 

25 City of Denver v. Bayer, 7 Colo. 113, 2 Pac. 6 (1883); Cincinnati and S. Ry. 


Co. v. Cummingsville, 14 Ohio St. 523 (1863). 
7° Cincinnati and S. Ry. Co. v. Cummingsville, supra, note 25. 
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Parking has been defined as the “permitting a vehicle to stand in the 
street longer than necessary to receive or discharge passengers or load or 
unload merchandise.”** Generally, as against other members of the 
traveling public, this parking right is an incident of the right to travel as 
long as it is exercises in a reasonable manner.** Although many state- 
ments can be found to the effect that the right and easement of the 
public in the highway is to a free and unobstructed use of the full width 
of the street yet the point under consideration has been obstructions 
placed in the street by third parties or an unreasonable use of the high- 
ways by vehicles attempted to be justified under the parking privilege.” 
Thus, if parking ordinances, of which the parking meter ordinances 
are a type, are said to be a grant by the city of permission to the motorist 
to park, then as against the traveling public, the city is only allowing the 
motorist to do that which is already his privilege or right. In a sense, the 
terms of the ordinance become the standard for the determination of 
the existence of a nuisance. There is no longer any dispute concerning 
the power of the municipality, in the exercise of its police power, to limit 
the legal time of parking in congested areas or even to prohibit parking 
entirely.*° The only requirement is that the ordinance must be reason- 
ably calculated to promote safety or relieve congestion. If, under the 
parking meter ordinances, the exaction of the five-cent fee is recognized 
as being incidental to the exercise of the police power, as discussed above, 
then it seems logical to conclude that no valid objection may be made by 
members of the traveling public. ° 


RIGHTs OF ABUTTING PROPERTY OWNER 


The right of the abutting property owner in the street is generally 
held to include the right to air, light, view, ingress and egress; the 
latter commonly being called the right to access to the premises. Parking 
meter ordinances do two things that at least arguably could be the legal 
basis for complaint by the owner. (1) They might be said to permit 
parking in front of one’s property and (2) also because of the fee 
charged the public is encouraged to park elsewhere, thus indirectly 
tending to harm an owner’s business. 

The incorporeal right which an abutting owner has in the street next 
his property is best explained by the words of the court in the case of 
Reining v. N. Y., L. & W. Ry Co.** There it was said: “What then, 

*7 Decker v. Goddard, 251 N.Y.S. 440, 233 App. Div. 139 (1931). 

*° Pugh v. City of Des Moines, 176 Towa 593, 156 N.W. 892 (1916); Decker v. 
Goddard, supra, note 27; Allen and Reed v. Presbrey, 50 R.I. 53, 144 Atl. 888 (1929). 

*° Mann v. Groom, 231 N.Y.S. 342, 133 Misc. Rep. 260 (1927); Pugh v. City of 
Des Moines, supra, note 28; City of Neenah v. Krueger, 206 Wis. 473, 240 N.W. 403 
(1932). 


*° Cases cited supra, note 14. 
133 N.Y.S. 238 (1891). 
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is the quality, and what are the dimensions, of that peculiar proprietary 
right which belongs to him by virtue of his ownership of the abutting lot 
of land? It would seem to be something given from necessity of justice 
for the sake of continual beneficial enjoyment of his estate. * * * That 
easement of access cannot be the mere right of going out from his home 
or place of business upon the street and returning therefrom upon his 
own land, which he may do by virtue of his personal liberty. But does 
not the right of access mean a certain convenience in the use of property 
with respect to the rest of the world? If the land owner is a trader, an 
hotel keeper, a manufacturer, is not his easement somewhat commen- 
surate with the uses to which his property is devoted. * * * Public roads 
are created for the business and social reciprocity of all those whose 
dwellings and establishments everywhere border upon them. The ease- 
ment or right of access would seem to include the opportunity for a 
man’s customers to come to his place of business without unreasonable 
hindrance or interference.” 

The question that necessarily follows is whether the parking meter 
ordinances deprive an abutting owner of the rights mentioned above. 
The only apparent distinction between this type of an ordinance and 
ordinary parking regulations is the exaction of a five-cent fee. If by the 
paying of this fee a motorist is entitled by the city, as of right, to park as 
against the abutting owner then difficulty is met in justifying this action 
in view of the language of the court quoted above. The attitude of the 
courts in relation to this problem is well summarized by statements made 
in the case of Allen & Reed v. Presbrey:* “If the public understands 
these signs to be an invitation to park for the maximum time printed 
thereon, that is because of a misinterpretation of the ordinance. The 
purport of the ordinance and the traffic signs is to announce that the 
city, in the exercise of its power to regulate traffic, will not punish stop- 
ping for a time longer than the maximum limit. A parking ordinance 
is nothing more than a police regulation which settles the matter between 
the owner of the automobile and the city.” 

That was a case instituted by the owner of abutting property who 
claimed that the creation of parking zones gave the public the right to 
park in front of his premises and thus was contrary to the common law 
rule mentioned above. The exaction of the five-cent fee, being but an 
incident to the ordinary type ordinance, could hardly be argued to be 
an attempt to enlarge the substantive right of the motorist. 

Does the placing of the meters themselves on the curbline constitute 
an unauthorized use of the highway of which the abutting owner could 
complain? Inasmuch as this individual holds the fee, or an easement 


2 co R.I. 53, 144 Atl. 888 (1929). 
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in the street, in strict subordinance to the rights of the traveling public it 
would seem to follow that if the ordinances themselves were reasonable 
exercises of the police power then the placing of the meters would be a 
reasonable means of effectuating the objects sought. Reference may be 
made to markers of state or national highway systems,** or even purely 
ornamental pieces.** It is doubtful whether the Alabama Court would 
disagree with this reasoning although its reference to the right of the 
owner not “* * * to have his property defaced by superimposed obstruc- 
tions, barriers, or parking meters placed alongside” encouraged the 
mention herein made.*° 
Puitip J. WoLF 


Ricut oF Private Evecrric Uririry ro ArracK THE Con- 
STITUTIONALITY OF A GRANT OF FuNps To A Loca Sus- 
DIVISION TO BE UsEpD To Construct A COMPETING PowER 
PLANT 


The Alabama Power Company brought suit against Harold L. 
Ickes, as Federal Emergency Administrator of Public Works, to enjoin 
the loan and grant of federal funds to a municipality to be used for the 
erection of an electric plant which would operate in competition with 
petitioner’s electric system. The Supreme Court, in affirming decisions 
of the Circuit Court of Appeals of the District of Columbia and the 
District Court, held that the loss to the petitioner was the result of 
lawful competition by the municipality and as such, damnum absque in- 
juria giving petitioner no standing in court to contest the constitutionality 
of the loan and grant. Alabama Power Company v. Harold L. Ickes, 
etc, et. al., 301 U.S. 681, 82 L. Ed. 263 (1938), U.S. Law Week., 
Jan. 4, 1938, p. 3, affirming 91 Fed. (2d) 303 (1937). 

The important question raised by this decision may be simply stated. 
When A is injured by the lawful acts of B does A have an action against 
C who was the instigator of B’s acts? Several different situations are 
possible. 

First: If C’s action in inducing B to act is lawful and unaccom- 
panied with an intention to injure A, it is apparent that A would have 
no recourse against C. The owner of a grocery would have no legal 
rights against the bank that loaned money to his competitor whereby he 
was forced out of business. Second: Where C’s action is intended to 

** Sears v. Hopley, 103 Ohio St. 46, 132 N.E. 25, 16 A.L.R. 925 (1921). 


** Thomkins v. Hodgson, 2 Hun. (N.Y.) 146 (1874). 
*° Supra, note 3. 
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injure A but the act done to induce B to act is lawful there is respectable 
authority to the effect that A has an action against C. Hutton v. Wal- 
ters, 132 Tenn. 527, 179 S.W. 134 (1915); London Guarantee Co, 
v. Horn, 206 Ill. 493, 69 N.E. 526 (1904). Third: Where C is not 
animated by an intention to harm A but there is illegality in his inducing 
B to act, it is generally held that A cannot question the legality of C’s 
action. Thus in Railroad Company v. Ellerman, 105 U.S. 166, 26 L. 
ed. 1015 (1882) the owner of a private wharf was held to have no 
standing in court to question the legality of an ultra vires lease of 
wharves owned by the defendant railroad that were to be used by the 
lessee in competition with the plaintiff. Fourth: Where C’s action is 
both unlawful and impelled by a desire to injure A it seems clear that 
A should be able to hold C for the damage done him despite the inter- 
position of an intermediary whose otherwise lawful acts are the imme- 
diate cause of A’s damage. Several Supreme Court cases support this 
proposition. In Pierce v. Society of Sisters, 268 U.S. 510, 45 Sup. Ct. 
571, 69 L. Ed. 1070 (1925) the owner of a private school was held 
to have a standing in court to urge the unconstitutionality of an Oregon 
statute which compelled parents to send their children to public schools 
despite the fact that the plaintiff had no legal action against the parents 
themselves for withdrawing their children. As was stated by the court, 
““k * * no person in any business has such an interest in possible custo- 
mers as to enable him to restrain exercise of proper power of the state 
upon the ground that he will be deprived of patronage. But the injunc- 
tions here sought are not against the exercise of any proper power. 
Plaintiffs asked protection against arbitrary, unreasonable and unlawful 
interference with their patrons and the consequent destruction of their 
person and property. Their interest is clear and immediate * * *.” In 
Hammer v. Dagenhart, 247 U.S. 251, 38 Sup. Ct. 529, 62 L. Ed. 
1101 (1918) the employer had a clear legal right to discharge plain- 
tiff’s minor, son and yet the plaintiff was permitted to attack the consti- 
tutionality of a federal act that would have forced the employer to dis- 
charge the minor. To the same effect see Truax v. Raich, 239 U5. 
33, 36 Sup. Ct. 7, 60 L. Ed. 131 (1915). 

Into which of these four categories can the instant case be inserted? 
Despite the mass of evidence to the contrary presented by the petitioner 
the court accepted as conclusive a finding of fact by the district court 
that: “There was and is no consipiracy between any of the defendants 
and any other person, nor is there any other effort on the part of any of 
the defendants to, nor are their actions motivated by a desire to, cause 
injury or financial loss to the plaintiffs, or to regulate their rates or 
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electric rates generally, or to foster municipal ownership of public utili- 
ties.” If we assume for the purpose of discussion, as did the court, that 
the loan and grant in question was an unconstitutional exercise of federal 
power, we have clearly the number three situation and the decision 
denying the Alabama Power Company the right to contest the constitu- 
tionality of the loan and grant cannot be questioned. 

Properly construed this decision does not place judicial sanction upon 
a new means whereby the federal government can attain what has here- 
tofore been considered unconstitutional ends. Its circumvention is but a 
matter of adducing sufficient proof to show the existence of an intention 
on the part of the federal agency making the grant or loan to accomplish 
an unconstitutional objective thus bringing the case within the number 
four situation discussed above. Accordingly if the loan or grant was 
made under an enabling act which showed on its face an intention to 
regulate utility rates there should be no question but that the person 
specially injured thereby could enjoin the unlawful grant. To hold 
otherwise would be to concede to the federal government the power to 
control all commodity prices by the utilization of lawful competition 
financed by unlawful federal appropriations. 

It may be objected that Pierce v. Society of Sisters, supra; Hammer 
v. Dagenhart, supra; and Truax v. Raich, supra discussed above are 
dissimilar to the instance case even with the addition of a proven intent 
on the part of Congress to accomplish an unconstitutional end in that 
the formed involved statutes that forced the person whose acts would 
otherwise be rightful to act to the damage of the plaintiffs while in the 
latter the government is merely inducing what would otherwise be law- 
ful competition. It is submitted that this distinction is more apparent 
than real. In Chas. G. Steward Mach. Co. v. Davis, 301 U.S. 548, 
57 Sup. Ct. 883, 81 L. Ed. 1279, 109 A.L.R. 1293 (1937) it was 
implied that the federal government can gain the cooperation of a gov- 
ernmental subdivision by a rebate of funds collected by taxation only 
when the acts demanded of the subdivision as a condition of the grant 
were related to “* * * activities fairly within the scope of national policy 
and power * * *,” This view seems consonant with reason. If congress 
achieves ends that are unconstitutional should it matter if those ends are 
gained through coercion or inducement? 

GeorcE E. BaILey 
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Vauipiry oF Strate Statute Basinc Tax on AUTHORIZED 
CapiraL Stock oF A ForEIGN CORPORATION 


From the rule of Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 
274 (1839), that a foreign corporation has no absolute right of recog- 
nition beyond the jurisdiction of its creator, existing in other states only 
by their consent, Mr. Justice Field, in the celebrated decision of Paul v. 
Virginia, 8 Wall. 168, 181, 19 L. Ed. 357 (1869), deduced, “as a 
matter of course, that such assent may be granted upon such terms and 
conditions as those States may think proper to impose. They may ex- 
clude the corporation entirely; they may restrict its business to particular 
localities; or they may exact such security for the performance of its 
contracts with their citizens as in their judgment will best promote the 
public interest.” On the meagre concept of comity, corporations were 
able to continue in the conduct of local business, but this did not impair 
or deny the state’s arbitrary power. Runyan v. Coster, 14 Pet. 122, 10 
L. Ed. 382 (1840); Hooper v. California, 155 U.S. 648, 15 Sup. Ct. 
207 (1895); Hemphill v. Orloff, 277 U.S. 537, 548, 48 Sup. Ct. 
577, 579, 72 L. Ed. 978 (1928); Doyle v. Continental Insur. Co., 
94 U.S. 535, 24 L. Ed. 148 (1876); Security Mutual Life Ins. Co., 
v. Prewitt, 202 U.S. 246, 26 Sup. Ct. 619, 50 L. Ed. 1013 (1906). 
Such a restrictive judicial attitude reflected, however, what was at that 
time “the social resultant of the local jealousies and provincial interests 
of the more agrarian communities, and the budding nationalism of com- 
merce and finance.” See Henderson, “The Position of Foreign Cor- 
porations in American Constitutional Law,” pages 163-164 (1918). 

But the dynamic economic changes that followed 1869, making 
nationwide enterprise the rule rather than the exception, had by 1910 
persuaded a majority of the United States Supreme Court that the 
doctrine of Paul v. Virginia was no longer socially or economically jus- 
tifiable. W,B.R., The Adoption of the Liberal Theory of Foreign 
Corporations, 79 U. of Pa. L. Rev. 956, 962 (1930-1931); Hender- 
son, supra, 163-164; Thomas Reed Powell, “Indirect Encroachment 
of Federal Authority,” 31 Har. L. Rev. 572, 584-618 (1917-1918). 
The reversal in attitude is revealed in Western Union Telegraph Co. v. 
Kansas, 216 U.S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355 (1910), holding 
invalid a Kansas statute requiring of every foreign corporation as a 
condition of its right to continue in or to commence local business the 
payment of an entrance fee based upon and graduated according to total 
authorized capital stock. Mr. Justice Harlan, delivering the opinion of 
the Court, ascribed invalidity to two features of the act: (1) it taxed 
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property of the Company located outside of the state in violation of the 
due process clause; and (2) the intrastate and interstate business of the 
Company being economically inseparable, the tax on the capital stock, 
which represented the property and business, constituted an unreasonable 
burdening of interstate commerce. The Justice recognized the force of 
Paul vy. Virginia but distinguished it on the fact that the corporation 
there involved was an ordinary business concern not engaged in inter- 
state commerce. Western Union case, supra, p. 33; Thomas Reed 
Powell, supra, p. 609. 

Mr. Justice White, concurring with the majority, rested his view 
upon a doctrine of estoppel grounded in due process. Kansas had by 
tacit consent permitted Western Union to do intrastate business there 
along with its interstate activities, as a result of which the two phases 
had become inextricably interconnected. Consequently, reasoned the Jus- 
tice, the alternative of eviction or submission to the fee amounted to con- 
fiscation of corporate property, although clearly no such conclusion would 
follow where the corporation had never entered the state to do intra- 
state business. Paul v. Virginia, however, was not without its cham- 
pions. Mr. Justice Holmes, dissenting for himself and two brethren, 
confessed his “inability to understand how a condition can be unconsti- 
tutional when attached to a matter over which a State has absolute, 
arbitrary power.” Western Union case, supra, p. 54. He neatly cuts the 
heart out of Justice White’s estoppel theory by citing many cases to the 
effect that generally a corporation’ already in the state is infected with 
the original weakneess of dependence on the will of the state. Western 
Union case, supra, p. 54. But in 1912, these champions of the doctrine 
of restrictive state power conceded the victory to the rule of the Western 
Union case as applied to corporations engaged in public utility activities. 
Atchison, T. & S. F. R. Co. v. O’Connor, 223 U.S. 280, 32 Sup. Ct. 
216 (1912). 

The corrosion of the restrictive theory of Paul v. Virginia was tem- 
porarily halted at this point when in 1913 a divided Supreme Court in 
Baltic Mining Co. v. Massachusetts, 231 U.S. 68, 34 Sup. Ct. 15, 58 
L. Ed. 127 (1913), sustained a Massachusetts statute imposing on every 
foreign corporation an annual excise tax to be assessed on one-fiftieth of 
one per cent of the par value of its authorized capital stock; but the 
amount of such tax in no case to exceed $2000. The two corporations 
involved in the case operated ordinary non-utility businesses; there did 
not exist, therefore, that almost complete economic fusion of interstate 
and intrastate business peculiar to the utility. Sustaining the measure of 
the tax, the Court held that: (1) the tax was an excise upon the privilege 
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of carrying on business within the state and not a tax on the extraterri- 
torial property of the corporations violative of due process; and (2) the 
$2000 maximum limit of taxation constituted a reasonable charge for 
the privilege granted with no unreasonable burden resulting to interstate 
commerce. 

After this lull in the onrush of the new doctrine, the judicial axe again 
fell in Looney v. Crane Co., 245 U.S. 178, 38 Sup. Ct. 85, 62 L. Ed. 
230 (1917), this time terminating the life of a statute requiring pay- 
ments by foreign corporations of a permit and a franchise tax, both with- 
out maximum limits. The fact that the complaining taxpayer was not 
of the public utility class did not save the statute; the rule of the Western 
Union case was extended to manufacturing and commercial corpora- 
tions, at least in the absence of a safeguarding maximum limitation. This 
qualification loomed for a time as quite significant; indeed, the cases 
appeared to teach that validity turned on the presence of a maximum 
provision. Thus it was this distinction between the statutes in the two 
cases which the Court had in mind in distinguishing the Baltic Mining 
decision on the ground that the peculiar provisions of the Massachusetts 
statute were compatible with the Constitution. Looney case, supra, at 
p- 190. On the other hand, omission several years later of maximum 
provisions in this same Massachusetts statute resulted in a holding of 
invalidity in International Paper Co. v. Massachusetts, 246 U.S. 135, 
38 Sup. Ct. 292, 62 L. Ed. 624 (1918). In accord, Alpha Portland 
Cement Co. v. Massachusetts, 268 U.S. 203, 45 Sup. Ct. 477, 69 L. 
Ed. 916 (1925); Locomobile Corp. of America v. Massachusetts, 246 
U.S. 146, 38 Sup. Ct. 298, 62 L. Ed. 631 (1918). See Colbert and 
Pyke, Taxation of Foreign Corporations, 5 Cin. L. Rev. 54 (1931). 
Further proof seemed to lie in the favorable treatment twice accorded 
the Virginia statute (Tax Code Va. Sec. 207, Code 1936, p. 2463) 
which exacted a fee for local business based on total authorized capital 
stock, but with maximum limits. In General Railway Signal Corp. v. 
Virginia, 246 U.S. 500, 38 Sup. Ct. 360, 62 L. Ed. 854 (1918), the 
Court emphasized the presence of maximum limits, though emphasis was 
likewise placed upon the fact that for each bracket there was laid a flat 
fee not varying in direct proportion to the measure utilized. In Western 
Union Gas Construction Co. v. Virginia, 276 U.S. 597, 48 Sup. Ct. 
319, 72 L. Ed. 723 (1928), the Court was content to sustain the 
statute in a per curiam opinion. 

Despite these indications, the era of the maximum limitation as a 
validating provision came to an abrupt end shortly thereafter in Cudahy 


Packing Co. v. Hinkle, 278 U.S. 460, 49 Sup. Ct. 204, 73 L. Ed. 454 
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(1929). Though the maximum was but $3000 the Court would have 
none of it. This immunization gone, utility and non-utility foreign 
corporations were alike within the protective mantle of the Western 
Union rule. The unqualified triumph of the new doctrine is brought 
home in the Court’s outright repudiation of the Baltic Mining case. Not 
without great significance is the fact that the doctrine of Paul v. Virginia 
found in the Cudahy case another great champion in Mr. Justice 
Brandeis. In dissenting in the Cudahy case, supra, pages 467-68, he 
declared: “The taxes are not measured by the amount of interstate 
commerce. They do not grow, or shrink, according to the volume of 
interstate commerce or of the capital used in it. They are not furtively 
directed against such commerce. The taxes would be precisely the same 
in amount if the corporation did in Washington no interstate business 
whatsoever. Nor are the taxes laid upon property without the State. 
Indeed, they are neither property taxes nor substitutes for property taxes. 
They are an excise, laid solely for the privilege of doing business as a 
corporation.” 

The sympathetic attitude which Mr. Justice Brandeis there mani- 
fested toward the doctrine of Paul v. Virginia again reveals itself in the 
very recent case of Atlantic Refining Co. v. Commonwealth of Vir- 
ginia, 301 U.S.—, 58 Sup. Ct. 75, 82 L. Ed. 52 (1937). Speaking 
here for a unanimous Court, the Justice sustained the validity of the 
Virginia statute which had twice successfully met the constitutional 
hurdle in the period before the Cudahy decision. General Railway Signal 
Corp. v. Virginia, supra; Western Union Gas Construction Co. v. Vir- 
ginia, supra. The Atlantic Refining Co., seeking entrance into Virginia 
for the first time, objected to paying the maximum fee of $5000 on its 
authorized capital stock of over $90,000,000. A decision favorable to 
the statute required explanation in the face of its close similarity to the 
statute stricken down in the Cudahy case. In satisfaction of the principle 
of stare decisis, Mr. Justice Brandeis fell back upon a distinction between 
corporation in and corporation out. In each of the earlier cases, “the 
corporation had, before the exaction held unconstitutional, entered the 
State with its permission to do local business and pursuant to that permis- 
sion had acquired property and made other expenditures”; here, nothing 
like this had occurred to estop the state. Atlantic Refining case, supra, 
p- 80. Such a distinction can be rationalized into a tenable position both 
on strict constitutional grounds and on considerations of broad social 
policy. After a foreign corporation has with the tacit consent of the 
state entered into the doing of intrastate business there, the alternative 
of eviction or submission does smack of unwarranted interference with 
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the property interests protected by due process. See Note (1938) 51 
Harv. L. Rev. 508. Viewed more broadly, the distinction can be 
thought of as an effective device by which to prevent the extension of 
judicial protection of the foreign corporation to the newer forms of 
large scale corporate activity. Such a purpose would seem to be at one 
with Mr. Justice Brandeis’ general concern over increasing corporate 
power as reflected in his celebrated dissent in Liggett Co. v. Lee, 288 
U.S. 517, 53 Sup. Ct. 481, 77 L. Ed. 929, 85 A.L.R. 699 (1933). 

On the other hand, the distinction of corporation in and corporation 
out can scarcely establish for itself respectable legal parentage. It cannot 
claim to be the off-spring of the doctrine inaugurated in Western Union 
Telegraph Co. v. Kansas, supra, and extended in the Looney and 
Cudahy cases, supra, for in the considerations which dictated this reversal 
in judicial attitude there is no room for any such distinction. That it 
cannot claim Paul v. Virginia, Mr. Justice Holmes pointed out in 1910 
when Mr. Justice White first suggested the concept in his concurring 
opinion in the Western Union case, supra. Indeed, Mr. Justice Brandeis 
seems aware of this, for he denies the inherent validity of the distinction 
even before he gives it life. In an early paragraph of his opinion he 
declares, “It may be assumed that the rule declared in Terral v. Burke 
Construction Co., 257 U.S. 529, 42 Sup. Ct. 188, 66 L. Ed. 352, 21 
A.L.R. 186 (1922) [extending the doctrine of unconstitutional condi- 
tions to state denial of suit in the federal courts by foreign corporations | 
is applicable also to conditions to be performed wholly before admission; 
and that the $5000 must be refunded if its exaction involved denial of 
any constitutional right. For we are of opinion that in refusing to grant 
the authority to carry on local business except upon payment of the 
$5000 no constitutional right of the company was violated.” Atlantic 
Refining case, supra, p. 77. Herein lies the fundamental significance of 
the Court’s latest pronouncement, the more significant because the 
Justice carried the entire Court with him. The distinction between 
corporation in and corporation out is drawn only in deference to stare 
decisis; the real purport of the case is that, whether demanded of a 
corporation in or of one out an exaction measured by total authorized 
capital stock normally involves violation of neither due process nor the 
commerce clause. 

Taking its cue from majority views expressed in the Western Union, 
Looney and Cudahy cases, the Refining Company had confidently urged 
that a statute which measures the charges solely by total authorized 
capital stock deprives the foreign corporation of due process because the 
exaction involves the taxation of property beyond the jurisdiction. To 
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this the Justice answered that the exaction is not a tax upon corporate 
property but a fee demanded for a privilege granted and arbitrariness 
cannot be found in a statutory scheme to measure the value of such a 
privilege by the corporation’s total potential economic power as reflected 
in the amount of its authorized capital stock. Buttressed by the Court’s 
significant action in Great Atlantic & Pacific Tea Co. v. Grosjean, 
zor U.S. 412, 57 Sup. Ct. 772, 81 L. Ed. 1193, 112 A.L.R. 293 
(1937), permitting a state to measure its chain store tax upon a chain’s 
total number of units wherever located, Mr. Justice Brandeis clearly 
leads the Court to an espousal of the view of the supposedly repudiated 
Baltic Mining opinion and of his own dissent in Cudahy Packing Co. v. 
Hinkle, supra. By the same token he at a stroke cuts from beneath the 
Western Union decision and its offshoots a significant part of the legal 
foundation upon which they were rested. 

As with the due process point so with interstate commerce, the 
Refining Co. had built its argument upon the decisions which had 
seemed to set at rest the question of state power to base a tax upon a 
foreign corporation’s total authorized capital stock. In answer, Mr. 
Justice Brandeis employs practically verbatim his dissenting argument 
in the Cudahy case. At p. 78 in the Atlantic Refining opinion he says: 
“The entrance fee is obviously not a charge furtively directed against 
interstate commerce; nor a charge laid upon interstate commerce; nor 
a charge measured by such commerce. Its amount does not grow or 
shrink according to the volume of interstate commerce or the amount 
of the capital used in it. The size of the fee would be exactly the same 
if the company did no interstate commerce in Virginia or elsewhere. 
The entrance fee is comparable to the charter, or incorporation, fee of 
a domestic corporation of a fee commonly measured by the amount of 
the capital authorized.” Gone is the reasoning which supported Looney 
v. Crane Co. and Cudahy Packing Co. v. Hinkle, supra; in its place 
emerges the view, buttressed by reliance upon the judicial attitude which 
has always been exhibited toward the domestic corporation, that in fact 
such a tax imposes no real burden on interstate commerce. Only where 
interstate and intrastate business are demonstrably interwoven as in the 
public utility is there any suggestion that the conclusion might be other- 
wise. The decision in Atlantic Refining Co. v. Virginia, supra, thus 
appears to be primarily significant for the basis which it lays for a later 
repudiation of the restrictions on state power fashioned after 1910, if not 
of the Western Union decision itself. 

WituiaM T. CREME 
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CRIMINAL PROCEDURE 


AMENDMENT TO CRIMINAL PLEADINGS 


The defendant was charged with unlawfully engaging in a game of 
chance for money, in violation of a municipal ordinance, “at 112 
Superior street...” At the conclusion of the evidence for the city, the 
trial court permitted the prosecutor to amend the affidavit whereby the 
charge was preferred to include therein the words “also 114-116-118- 
120 Superior St.” To this the defendant objected. The affidavit was 
not reverified, nor was defendant arraigned upon it, nor did he plead 
to it, as amended. Without offering any evidence, the defendant rested 
and moved for a directed verdict, which motion was overruled, and the 
court, (trial by jury having been waived), found the defendant guilty 
and imposed sentence. Defendant appealed and the judgment was 
affirmed, the Court of Appeals holding that, although a court is power- 
less to amend an affidavit charging a crime in a pending criminal pro- 
ceeding, the amendment attempted was not prejudicial to the defendant, 
and therefore, under the provisions of Ohio Gen. Code 13449-5, it 
did not constitute reversible error. City of Toledo v. Harris, 56 Ohio 
App. 251, 10 N.E. (2d) 454, 9 Ohio Op. 356 (1937). 

The court was confronted with two statutory enactments providing 
for amendment of indictment and information in certain instances’ but 
disposed of these obstacles by invocation of the “expressio unius” doctrine, 
saying that the express stipulations with regard to indictment and infor- 
mation indicated a purpose not to extend such power as to affidavits. 
The theory of the court in denying the right to amend was expressed in 

1 Ohio Gen. Code 13433-2: “Upon examination of the charge, the court or magistrate 
shall have the power to amend the warrant or information to conform to the facts and 
the evidence, provided the amendment shall not change the nature of the crime.” 

Ohio Gen. Code 13437-29: “The court may at any time before, during or after the 
trial amend the indictment, information or bill of particulars, in respect to any defect, 
imperfection or omission in form or substance, or of any variance with the evidence, pro- 
vided no change is made in the name or identity of the crime charged. If any amendment 
be made to the substance of the indictment or information or to cure a variance between 
the indictment or information, and the proof, the accused shall on his motion be entitled 
to a discharge of the jury, if a jury has been impaneled, and to a reasonable continuance 
of the cause, unless it shall clearly appear from the whole proceedings that he has not been 
misled or prejudiced by the defect or variance in respect to which the amendment is made, 
or that his rights will be fully protected by proceeding with the trial, or by a postponement 
thereof to a later day with the same or another jury. In case a jury shall be discharged 
from further consideration of a case under this section, the accused shall not be deemed to 
have been in jeopardy. No action of the court in refusing a continuance or postponement 
under this section shall be reviewable except after motion to and refusal by the trial court 
to grant a new trial therefor, and no writ of error or other appeal based on such action 
of the court shall be sustained, nor reversal had, unless from consideration of the whole 
proceedings, the reviewing court shall find that the accused was prejudiced in his defense 
or that a failure of justice resulted.” 
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the following: “An affidavit is sponsored by an individual. It must be 
sworn to by him. To change his sworn statement and make him say 
under oath something he has not said, and might be unwilling to say, 
would indeed be a dangerous procedure.” 

The question of amendment of criminal pleadings is steeped in an 
historical background as old as Anglo-American freedom, and to fully 
understand the perplexities confronting the courts today, it is necessary 
to look to the origins of the grand jury system and the fundamental con- 
cepts underlying its inception. The grand jury arose primarily as a bul- 
wark against aggression by the King and to the present day has retained 
a character essentially defensive. The crown has always enjoyed the 
right of instituting criminal prosecutions, and the abuse of this prerogative 
by the Stuart kings was one of the principal reasons for the jealous 
exercise by the king’s subjects of their rights based on the principle stated 
in the Magna Carta, (1215), that a freeman cannot be deprived of life, 
liberty, or property except by the “lawful judgment of his peers.” 
Herein was elucidated the basic thought upon which our theories regard- 
ing the necessity of a formal accusation as essential to a trial for crime 
were evolved. At common law the requirement was met by evolution 
of the indictment and the information, the former then lying for all 
treasons, felonies, or misdemeanors, for statutory as well as common 
law crimes, (Clarke, Crim. Proc. 2d ed. 124), the latter only for mis- 
demeanors. Moreover, an indictment was necessary for the prosecution 
of any crime above a misdemeanor, “for it is the policy of the common 
law that no man shall be put upon his trial for felony until the necessity 
therefor has been determined by a grand jury on oath.” (Clark, Crim. 
Proc. 2d ed. 125; 1 Chitty Cr.L. 844; 2 Hale P.C. 151; 4 Bl. Comm. 
310; 2 Hawk. P.C. c. 26, sec. 3; Com. v. Barrett, g Leigh (Va.) 
665 (1839). Conversely, no felony could be prosecuted by informa- 
tion. State v. Town of Dover, 9 N.H. 468 (1838). 

Upon the withdrawal of the American colonies from the Empire, 
many of these tenets were carefully preserved in our own jurisprudence. 
The colony of Virginia steadfastly refused to ratify the Constitution until 
it was assured that a Bili of Rights would be incorporated therein, and 
thus we find that document reciting that “No person shall be held to 
answer for a capital or otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury, except in cases arising in the land 
or naval forces, or in the militia, when in actual service in time of war 
or public danger; nor shall any person * * * be deprived of life, liberty, 
or property, without due process of law.” (U.S. Const., Am. Art. V.) 
This provision does not, however, operate as a limitation upon, or restric- 
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tion of the criminal procedure of the several states. Stockum v. State, 
106 Ohio St. 249, 139 N.E. 855 (1922), approving and following 
Prescott v. State, 19 Ohio St. 184 (1869). Consequently, similar pro- 
visions have been enacted into the constitutions of nearly all of the states, 
Prior to the Constitution of 1851, Ohio required petit larceny and like 
offenses to be prosecuted by indictment, Cole v. State, 29 Ohio St. 226 
(1876), but, by the Constitution of 1851 the Legislature was author- 
ized to dispense with indictment in “cases of petit larceny and other 
inferior offenses,” Cole v. State, supra, and presently the Ohio Consti- 
tution (1851-1912) Art. I, sec. 10, provides: “Except in cases of im- 
peachment, cases arising in the army or navy, or in the militia when in 
actual service in time or war or public danger, and cases involving 
offenses for which the penalty provided is less than imprisonment in the 
penitentiary, no person shall be held to answer for a capital or otherwise 
infamous, crime, unless on presentment or indictment of a grand 
jury ...”* These constitutional stipulations vary from state to state as 
to the degree of crime triable only on indictment. There seem to be 
three prominent classifications, viz., (1) indictment required for a 
“capital or otherwise infamous crime,” as in Ohio; (2) indictment 
necessary wherever indictment will lie; and (3) indictment necessary 
only where the offense is punishable by death or life imprisonment. 
(Clark, Crim. Proc. 2d ed. 126.) Other lesser degrees of variation 
exist among the individual charters. (A.L.I., Code of Crim. Proc., 
Tent. Draft No. 1, p. 324, et seg.) Thus, where the constitution of the 
particular state does not require indictment, it is competent for the legis- 
lature to provide for the prosecution of all offenses, even capital, by 
information. Some states have so done, and in these jurisdictions it has 
been held that the “due process” clause of the Constitution of the United 
States, (Am. Art. V, and Am. Art. XIV), is not violated by the aboli- 
tion of the grand jury system and indictment, “provided some other 
formal and sufficient mode of accusation, as by information, is substi- 
tuted.” Maxwell v. Dow, 176 U.S. 581, 20 Sup. Ct. 448, 44 L. Ed. 
597 (1900); Hurtado v. California, 110 U. S. 516, 28 L. Ed. 232, 


* By Art. I, Sec. 10, the framers of the Ohio Const. left proceedings as to lesser 
offenses to the discretion of the Legislature. Dillingham v. State, § Ohio St. 280, 21 Ohio 
Jur. 683, sec. 9. In discharge of this authority Section 13437-34 of the Gen. Code was 
enacted, providing that, “In prosecutions for misdemeanor in the court of common pleas, 
indictment by the grand jury shall not be necessary, but such prosecution may be upon 
information filed and verified by the prosecuting attorney of the county, or by affidavit when 
such method is by statute especially provided. ... ” 

In Ohio the information must be founded upon a warrant issued charging the person 
informed against with the commission of the crime. Eichenlaub v. State, 36 Ohio St. 
140 (1880); Weisbrok v. State, 50 Ohio St. 192, 33 N.E. 603 (1893); Kubach v. State, 
2 O.C.C. (N.S.) 133, 5 O.C.D. 488 (1904); Oberer v. State, 8 O.C.C. (N.S.) 93, 8 
O.C.D. 620 (1904). 
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4 Sup. Ct. 111, Dissent 292 (1884). But, despite this, no state has, 
as yet, abolished the grand jury.* Thus, presently, the necessity for a 
formal accusation remains ingrained in our criminal law, and so strongly, 
in fact, that the courts with unanimity hold that jurisdiction to proceed 
with trial for crime cannot be acquired otherwise, no even by consent of 
the accused.* Ex parte Bain, 121 U.S. 1, 7 Sup. Ct. 781, 30 L. Ed. 
849 (1887); People v. Campbell, 4 Parker Cr. R. (N.Y.) 386 
(1859.) 

The restriction against amendment of criminal pleadings seems to 
have had its basis in humanitarian instinct. “A century and a half ago 
considerably over a hundred offenses were punishable by death in Eng- 
land, and a vigorous strictness in the framing of indictments arose in 
that country, from the humane tendency of the judges to seize on any 
flaw in the indictment when a life might thereby be saved.” (7 A.L.R. 
1516). However, the fundamental distinction between indictments and 
informations operated to cause the courts to distinguish between the 
relative amendability of each. Thus, at common law, an indictment, 
being dependent for its validity upon the finding of the grand jury on 
oath, was not amendable, and this was so whether the offense charged 
was a felony or a misdemeanor.’ Rex v. Wilkes, 4 Burrows, 2527 
(1770); People v. Campbell, supra; Ex parte Bain, supra. On the 
other hand, at common law an information could be amended by the 
prosecuting officer at any time by leave of court’. State v. Weare, 38 
N. H. 314 (1859); State v. White, 64 Vt. 372, 24 Atl. 250 (1892); 
Rex v. Wilkes, supra. There seems to be no question at the present day 
that this rule as to amendment of informations has not been rendered 
more stringent, and that informations are more or less easily amendable 
in all jurisdictions where they are used as a method of accusation. 
People v. Henssler, 48 Mich. 49, 11 N.W. 804 (1882); Attorney- 
General v. Henderson, 3 Anstr. 714, Eng. Exch. (1796). Amend- 


* For discussion and summarization, see A.L.I., Code of Crim. Proc., Tent. Draft 
No. 1, p. §7- 

*“The charge as made, being a felony, the Constitution of this State requires the 
presentment or indictment of a grand jury as a prerequisite to trial; and, if the pleading 
they file with the court could be remodeled by stipulations between the counsel, the 
defendant would not be tried upon the presentment of the grand jury, but rather upon the 
consent of counsel. This court cannot acquire jurisdiction to try an offense by consent, nor 
can its jurisdiction over an offense be changed by consent so as to embrace any other than 
that presented by the grand jury, where the action of that body is requisite.’ People v. 
Campbell, supra. 

° The question of prior consent given by the grand jury to the court to amend the 
indictment as to matters of form, although a related subject, is not discussed in this note 
as not presenting the same questions, and not being of the same practical significance. 

°“An officer of the crown has the right of framing them [informations] originally, 
and may, with leave, amend, in like manner as any plaintiff may do. If the amendment 
can give occasion to a new defense, the defendant has leave to change his plea.” Lord 
Mansfield, in Rex v. Wilkes, supra, at 2569. 
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ment can be effected after trial has begun, State v. Stebbins, 29 Conn. 
463, 79 Am. Dec. 223 (1861), and may include both matters of 
form and matters of substance. State v. Barrell, 75 Vt. 202, 54 Atl. 
183, 98 Am. St. Rep. 813 (1903). In this latter case it was held that 
the amendment could be made by the prosecutor’s successor in office, 
which holding is entirely consistent with the established view that the 
information is filed by the prosecutor in his official, rather than indi- 
vidual, capacity. Rex v. Wilkes, supra. 

The most troublesome problem re amendments is that involving 
indictments. In ascertaining the present state of the law relative to 
amendment of indictments it is necessary to make a primary distinction 
between matters of form and those of substance. As a broad generality 
it may be said that the former are amendable, and the latter are not. 
(Clark, Crim. Proc. 2d ed. 365.) However, as is true of the majority 
of sweeping statements, this assertion is not entirely accurate. In the 
great majority of American jurisdictions and in England, statutes have 
been enacted which, in varying degree, authorize the courts to amend 
the pleadings of the prosecution,’ and generally, in their absence, no 
amendment is possible. However, it is almost universally recognized 
that the caption may be amended, regardless of the statute. State v. 
Moore, 1 Ind. 548 (18 ermitting insertion of “oath” where 

5) Mn g 
omitted after “upon our . . .;” Hightower v. State, 73 Tex. Cr. Rep. 
258, 165 S.W. 184 (1914), and State v. McCarty, 2 Pinney (Wis.) 
513, 54 Am. Dec. 150 (1850), each permitting incorporation of the 
term of court, as a matter of form, where omitted. That this was the 
rule in Ohio prior to the enactment of any statute see State v. Smith, 
Tappan (orig.) 261, (rep.) 229 (1818), wherein the court permitted 
amendment of the date to conform with the facts, and Sth v. State, 
4 Dec. Rep. 48, Clev. L. Rec. 62 (1855), holding that insertion of the 

* See A.L.I. Code of Crim. Proc., Tent. Draft No. 1, p. 489 et seg., for discussion 
and summarization of various statutory provisions. 

Legislative enactment has provided Ohio with five statutory provisions authorizing 
amendment of criminal pleadings of various types in different particulars. Section 13437- 
29, the widest in scope of these sections, permits amendment as to either form or substance, 
by the court, of indictment, information or bill of particulars, in respect to any defect, 
imperfection or omission in form or substance, at any time before, during or after the 
trial, but expressly prohibits amendment as to name or identity of the crime charged. 
Section 13437-27 provides that “If the court be of the opinion that the third defect 
[uncertainty] exists in the indictment or information, it may order that the indictment 
or information be amended to cure such defect, provided, no change is to be made in the 
name or identity of the crime charged.” Section 13437-34 states that “The provisions of 
law as to form and sufficiency, amendments, objections and exceptions to indictments * * * 
shall apply to such informations.” Section 13433-2 permits amendment by the court or 
magistrate, of warrants or informations, “to conform to the facts and the evidence, pro- 
vided the amendment shall not change the nature of the charge.” Section 13433-3 permits 


a changing of the grade of the offense from misdemeanor to felony, or vice versa, by the 
court or magistrate. Other corollary sections are 13437-7 and 13449-5. 
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term of court is an immaterial amendment and one not affecting the 
validity of the indictment. Contra, Cruiser v. State, 18 N.J.L. 206 
(1841), in the absence of statute. However, the caption is not generally 
considered a part of the indictment, so this does not impliedly authorize 
further amendment. (Clark, Crim. Proc. 2d ed. 158). Other amend- 
ments, as a rule, are dependent upon statute for their permissibility. 
Although in Lasure vy. State, 19 Ohio St. 43 (1869), a misnomer 
of the accused was held amendable in the absence of statute, the general 
view is that such amendment is not permissible save under an enabling 
statute. People v. Carroll, 39 Cal. App. 654, 180 Pac. 49 (1919), 
upholding an amendment striking out the name of a third person incor- 
porated through typographical error into the indictment, and inserting 
the name of the accused.* Thus, under statute authorizing amendment 
as to matters of form, it has been held permissible to amend the name of 
the victim, in an indictment for homicide, to conform with the facts. 
Davis v. State, 150 Miss. 797, 117 So. 116 (1928), permitting amend- 
ment both as to Christian name and surname; State v. Champagne, 
160 La. 47, 106 So. 670 (1925), with the proviso that the identity of 
the victim could not be changed, identity being a matter of substance. 
See also, Wilkinson v. State, 77 Miss. 705, 27 So. 639 (1900), wherein 
amendment was permitted to indicate an infanticide, the particular code 
provision permitting amendment to remedy variances in descriptions 
and names of victims of the crime committed by the accused.® Similarly, 
amendments correcting misnomers of the owners of property have been 
upheld in numerous instances. Abney v. State, 20 Ohio L. Abs. 296, 
7 Ohio Op. 337 (1935), holding that under statute,"° amendment of 
indictment charging theft of an automobile by changing the statement 
of ownership to include the equitable as well as the legal owner, is not 
prejudicial error; People v. Richards, 44 Hun, 278, 5 N. Y. Crim. 
Rep. 355 (1887), indictment for burglary; Collier v. State, 154 Miss. 
446, 122 So. §38 (1929), and People v. Herman, 45 Hun, (N. Y.) 
175 (1887), indictment for larceny; State v. Luce, 194 Iowa 1306, 
191 N.W. 64 (1922), indictment for breaking an entering to commit 
larceny; Graves v. State, 148 Miss. 62, 114 So. 123 (1927). And, 
misnomers of injured persons other than victims of homicide or owners 
of property have been held properly amendable. People v. Castaldo, 
146 App. Div. 767, 131 N.Y.S. 545 (1911), victim, in indictment for 
felonious assault; State v. Haapanen, 129 Me. 28, 149 Atl. 389 
* By virtue of sec. 1008, Deering Cal. Penal Code (1931). 


* 1892 Miss. Code, sec. 1435. 
*° Ohio Gen. Code, 13437-29, supra. 
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(1930), purchaser inserted, in indictment for unlawful sale of intoxi- 
cating liquors. 

The date of the offense is generally regarded as a matter of form, 
and as such is amendable under statutory authorization. People v. Lewis, 
132 App. Div. 256, 116 N.Y.S. 893 (1909); Washington v. State, 
152 Miss. 154, 118 So. 719 (1928), indictment for possession of a 
still. But, where time is of the essence of the crime, it is a matter of 
substance, and not amendable. State v. Faulks, 97 N.J.L. 408, 117 
Atl. 476 (1922). 

Amendment of the description of the offense is more rigorously 
restricted, but the majority view permits such procedure insofar as the 
defendant’s defense on the merits is not prejudiced thereby. State y. 
Foxton, 166 Iowa 181, 52 L.R.A. (N.S.) 919, 147 N.W. 347, Ann. 
Cas. 1913E, 727 (1914), permitting such amendment, where the in- 
dictment was for obtaining money under false pretenses, but stipulating 
that the nature or degree of the crime cannot be changed; Peofle v. 
Bellamy, 79 Cal. App. 160, 248 Pac. 1042 (1926), pointing out that 
the amendment must be unquestionably as to form; State v. Riddle, 
324 Mo. 96, 23 S.W. (2d) 179 (1929), permitting amendment to 
incorporate in the indictment the necessary formal words of the statute; 
State v. Foster, 56 Ohio App. 267, 10 N.E. (2d) 786, 23 Ohio L. 
Abs. 278, 9 Ohio Op. 363 (1936), permitting amendment to insert 


the word “motor” before “truck” where the charge was driving a motor | 


vehicle while intoxicated, in order to put the indictment in the words of 
the statute. And an amendment of the description of property involved 
is usually permitted as a matter of form. People v. Cockrill, 62 Cal. 
App. 22, 216 Pac. 78 (1923), affirmed in 268 U.S. 258, 69 L. Ed. 
944, 45 Sup. Ct. Rep. 490 (1925). So too, more clerical errors are 
invariably held amendable. Dedge v. State, 28 Ga. App. 558, 112 S.E. 
155 (1922); State v. Donato, 106 N.J.L. 397, 148 Atl. 776 (1930). 
And, in Pierpont v. State, 49 Ohio App. 77, 17 Ohio L. Abs. 315, 2 
Ohio Op. 240, 195 N.E. 264 (1934), the court held that, under Gen. 
Code 13437-29 it was not prejudicial error to insert the words “true 
bill” over the signature of the grand jury foreman, where they had 
been omitted by inadvertence. But the defendant may not be surprised 
by an amendment. People v. Scanlon, 132 App. Div. 528, 117 N.Y. 
57 (1909). 

Although, as has been seen, amendment is customarily permitted as 
to matters of form under numerous statutory provisions authorizing such 
steps, this is not so where matters of substance are involved. Although 
the statutes are plentiful permitting amendment as to formal matters,” 


11 See A.L.I., Code of Crim. Proc., Tent. Draft No. 1, p. 489 ef seg. 
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only one, that enacted in Ohio,”* expressly authorizes amendment of 


matters of substance. However, at this point the crux of the problem 
does not concern primarily the amendability of matters of substance, but 
rather the distinction between matters of form and matters of substance. 
In this regard one court has remarked that “A nice critic might insist 
that form is substance in criminal pleading.” U.S. v. Jackson, 2 Fed. 
502, 504. But the courts do not so hold. Another court propounded 
the following: “In general, I think it may be laid down that the state- 
ment of every fact necessary to be proven to make the act complained 
of a crime, is matter of substance in an indictment...” State v. Ami- 
don, 58 Vt. 524, 2 Atl. 154, 6 Am. Crim. Rep. 41 (1885). Clark 
states that “No omission or misstatement which prevents the indictment 
from showing on its face that an offense has been committed or from 
showing what offense it intended to be charged, is mere matter of form. 
It is matter of substance, and cannot be cured by amendment at the 
trial.” (Clark, Crim. Proc. 2d ed. 365.) From these definitions it is 
manifest that miswriting, missspelling, false or improper English, and the 
like, are not matters of substance. There are, however, certain matters 
which are fairly consistently catalogued as substance and as such not 
amendable. Prominent among these are those facts concerning the 
identity of the injured person. ““Amendment of indictment by substitut- 
ing therein the name of another person as the one injured, when work- 
ing a change of identity, is an amendment in substance which the courts 
are not authorized to make.” (68 A.L.R. 928, 936.) Thus, where it 
appears that the name mistakenly alleged as the owner of property, in an 
indictment for larceny, is in fact that of an existing person in the juris- 
diction, no amendment will be permitted, as working a change in iden- 
tity. Blumenberg v. State, 55 Miss. 528, 3 Am. Crim. Rep. 284 
(1878). A New Jersey court went so far as to remark that the allega- 
tion of ownership is essential to an indictment for larceny, and that any 
change of the allegation setting forth the name of the owner of the 
property alleged to have been stolen would be an amendment in sub- 
stance, and not permissible. State v: Cohen, 105 N.J.L. 529, 147 Atl. 
325 (1929). And, in State v. Morgan, 35 La. Ann. 1139 (1883), 
it was held, where the indictment was for rape, that it was error to 
permit substitution of the name of the actual victim in the stead of the 
name erroneously inserted, such interchange being highly prejudicial to 
the defendant as effecting a change in identity. 

Although time is ordinarily a matter of form, it can, in various in- 
stances, be one of substance. As in State v. Faulks, supra, where the 


™ Ohio Gen. Code 13437-29. See note 1 supra. 
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indictment for carnal abuse clearly showed the complainant to be over 
sixteen years of age at the time of the offense. Amendment to place 
the girl’s age as less than sixteen was denied on the ground that it 
would change the nature of the offense from fornification to carnal 
abuse. Again, in State v. Sing Lee, 94 N.J.L. 266, 110 Atl. 113 
(1920), an amendment seeking to insert as additional matter, other 
dates than the date specified was denied on the ground that it would 
multiply the offense, the indictment charging but one. But, in People 
v. Clum, 213 Mich. 651, 182 N.W. 136, 15 A.L.R. 253, (1921), it 
was held not error to permit the amendment, at the trial, of an indict- 
ment charging the sale of stock without a license on a specified date so 
as to charge that the sales were on the date specified and divers other 
dates. So, in indictments for burglary it is customarily held that omission 
of the allegation “in the night time” is fatal and irremediable by amend- 
ment, Dickson v. State, 20 Fla. 800, 5 Am. Crim. Rep. 297 (1884), 
although, as before seen, alteration as to day, month, or year, is com- 
monly allowed, State v. Johnson, 35 La. Ann. 842 (1883), the 
materiality of the former allegation being the distinguishing feature. 
However, the date of commission of an offense may be a matter of 
substance where such allegation is required by the statute defining the 
crime; Kirkendall v. State, 78 Texas Cr. Rep. 168, 180 S.W. 676 
(1915), wherein the defendant was charged with abandonment of his 
wife, and the omitted allegation was held incurable by amendment. But 
Texas is inclined to view time as a matter of substance regardless. 


Kirkendall v. State, supra. 

Clearly the nature of the offense is a matter of substance, and here 
the courts are unanimous in refusing to countenance any alteration 
which will effect a change in the nature of the crime charged, on the 
basis of fact that such amendment would be extremely prejudicial to the 
accused and an infringement upon his constitutional right to present- 
ment or indictment by a grand jury. Thus, an indictment not legally 
charging an offense cannot be amended. People v. Millsap, 85 Cal. 
App. 732, 260 Pac. 378 (1927). Accord, lannaci v. State, 44 Ohio 
App. 228, 184 N.E. 843, 13 Ohio L. Abs. 541, 37 Ohio L.R. 469 
(1933). Here the indictment was for rape and the court ruled that 
it could not amend an indictment so as to change the identity of the 
crime, saying that an amendment whereby the essentials of a crime are 
supplied by insertion of the words “unlawful,” and “forcibly and against 
her will” which were lacking in the original indictment, is inadmissible 
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under Ohio Gen. Code 13437-29."* Nor may the nature of the offense 
be changed by amendment. Rex v. Voll, 48 Ont. L. Rep. 437, 57 
D.L.R. 440 (1920); Com. v. Snow, 269 Mass. 598, 169 N.E. 542 
(1930); Kemp v. State, 121 Miss. 580, 83 So. 744 (1920). Thus, 
where the prosecutor attempted to strike out a clause to reduce the 
crime charged from murder to manslaughter, the New York court 
thwarted the effort, holding that, were the amendment permitted, the 
indictment would no longer be that of a grand jury, and prosecution 
thereon would violate the Fifth Amendment of the United States Con- 
stitution.’* People v. Motello, 157 App. Div. 510, 142 N.Y.S. 622 
(1913). But see State v. Doucet, 177 La. 63, 147 So. 500 (1933), 
permitting a charge of murder to be reduced to manslaughter, on motion 
made in open court in the presence of the defendant, without formal 
amendment. And, where the indictment charges too many crimes, it is 
competent to strike out all but one where the accused is not thereby 
prejudiced. State v. Clement, 80 N.J.L. 669, 77 Atl. 1067 (1910); 
State v. Lamb, 81 N.J.L. 234, 80 Atl. 111 (1911); Com. v. Smith, 
24 Pa. Dist. Rep. 936 (1914). But an indictment may not be amended 
to permit a trial upon a crime not charged by the grand jury, albeit a 
crime is charged in the indictment. People v. Bogdanoff, 254 N.Y. 
16, 171 N.E. 890 (1930). The courts are in accord that an essential 
allegation omitted cannot be supplied by amendment. Jannaci v. State, 
supra; Com. v. Cooper, 264 Mass. 378, 162 N.E. 733 (1928), 
wherein the requisite averment, “wilfully and maliciously,” was held not 
properly supplied by amendment to an indictment for arson. 

Where the venue is not properly shown the indictment is fatally de- 
fective according to State v. Armstrong, 4 Minn. 335 (1860), wherein 
the court commented that to permit amendment of an indictment not 
disclosing the jurisdiction of the court would be to hold the accused other- 
wise than on the indictment of a grand jury, and would be prejudicial 

18 4 dissenting opinion cited People v. Spence, 250 Mich. 573, 231 N.W. 126 (1930) 
construing the Michigan statute (Comp. Laws 1929, sec. 17290). However, the Michigan 
case concerned amendment of information to charge an offense before a jury was im- 
paneled, and this amendment was allowed. 

The source of section 13437-29, supra, is Michigan Public Acts 1927, p. 315, sec. 76 
(Comp. Laws 1929, sec. 17290). This statute was in turn based upon prior Michigan 
statutes, among them Sec. 11 of Act 77, 1855), permitting amendment as to form. This 
latter statute was held constitutional in People v. Meyer, 204 Mich. 331, 169 N.W. 889 
(1918), but the constitutionality of sec. 17290, supra, has not as yet been fully tested, 
although it has been declared constitutional in People v. Sims, 257 Mich. 478, 241 N.W. 
247 (1932). 

™ But see Stockum v. State, 106 Ohio St. 249 (1922); Prescott v. State, 19 Ohio 
St. 184 (1869); Maxwell v. Dow, 176 U.S. 581, 20 Sup. Ct. 448, 44 L. Ed. 597 (1900); 
Hurtado v. California, 110 U.S. 516, 28 L.Ed. 232, 4 S.Ct. 111 (1884), and numerous 


other authorities, holding that the Fifth Amendment to the Federal Constitution does not 
control the criminal procedure of the several states. 
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to him. Accord: State v. Chamberlain, 6 Nev. 257 (1871); State v. 
Kelly, 66 N. H. 577, 29 Atl. 843 (1891); State v. Blakeney, 33 S. 
Car. 111, 11 S.E. 637 (1890). Contra: Breinig v. State, 124 Ohio St. 
39, 176 N.E. 674, 33 Ohio L.R. 649, 9 Ohio L. Abs. 333 (1930),”° 
and Welty v. Ward, 164 Ind. 457, 73 N.E. 889, 3 Ann. Cas. 556 
(1905). 

In the Federal courts the doctrine of “no amendment” prevails by 
virtue of strict interpretation of the Fifth Amendment. Thus, the cases 
decided by those courts are, by and large, a reiteration of the early com- 
mon law doctrine. Ex parte Bain, 121 U.S. 1, 30 L. Ed. 849, 7 Sup. 
Ct. Rep. 781, 6 Am. Crim. Rep. 122 (1886); U.S. v. Dembowski, 
252 Fed. 894 (1918); Dodge v. U.S., 169 C.C.A. 316, 258 Fed. 
300 (1919); Stewart v. U.S., 12 Fed. (2d) 524 (1926); U.S. v. 
Libby, McNeill & Libby, 7 Alaska 356 (1925), all relying on U.S. 
Const., Am. Art. V. 

One State, Alabama, stands apart from the rest in its administration 
of this problem. The statute there provides for amendment of indict- 
ment, etc., “with the consent of the defendant,” and this has been con- 
strued to mean no amendment without his consent. Gregory v. State, 
46 Ala. 151 (1871), extending this rule to even the amendment of the 
caption; Johnson v. State, 46 Ala. 212 (1871); Jackson v. State, 21 
Ala App. 284, 107 So. 725 (1926); Dix v. State, 8 Ala. App. 338, 
62 So. 1007 (1913). But where defendant consented, amendment was 
permitted as to matters of form in Ross v. State, 55 Ala. 177 (1876), 
and Reynolds v. State, 92 Ala. 44, 9 So. 398 (1891). 

In all instances enabling statutes of the various jurisdictions must 
be considered and construed in connection with, and subject to, the 
constitutional provisions of the particular state. With respect to those 
states authorizing amendment as to matters of form, the weight of 
authority, as shown by the citations throughout this discussion, is that 
they are constitutional. However, some statutes are, prima facie, broad 
enough to include matters of substance, as well as those of form, and it 
is with respect to such statutes that the most imporant consideration 
must be given. In 1877 the New Jersey court said: “It is plain that 
the legislature cannot constitutionally authorize an amendment in sub- 
stance which will change an indictment found by a grand jury.” State 
v. Startup, 39 N.J.L. 423. Accord, under a statute permitting amend- 
ment as to form or substance apparent on the face of the indictment, 
State v. Twining, 71 N.J.L. 388, 58 Atl. 1098 (1904). So, in Com. 
v. Snow, supra, under a statute broad enough to include both matters of 


18 Under Ohio Gen. Code 13437-29, supra. 
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form and substance within its provisions authorizing amendment,** the 
Massachusetts court held that there could be no amendment as to mat- 
ters of substance; that the statute must be construed in the light of the 
constitution of that state, and, @ fortiori must be restricted to provide for 
amendment of matters of form, and not substance. These expressions are 
in full accord with the majority view. In People v. Foster, 243 Pac. 
667, 198 Cal. 112 (1926), the court limited the operation of the Cali- 
fornia code provision to extend only to matters of form, and held it, as 
so limited, constitutional."’ See also, People v. Sims, 241 N.W. 247, 
257 Mich. 478 (1932), holding the Michigan statute,’* from which 
our Ohio enabling act was derived, constitutional, insofar as it authorizes 
amendment of matters of form. The principal Ohio statute’ is, how- 
ever, broader in its expression than that of any other jurisdiction. It 
expressly authorizes amendment as to matters of substance, but, to 
counterbalance this power, requires that the defendant be not misled or 
prejudiced, and that the identity or nature of the crime be not changed. 
The leading Ohio case passing upon this section is Breinig v. State, supra, 
which held that under Section 13437-29 the court is permitted to amend 
an indictment by inserting the venue of the offense where it is not stated, 
providing the defendant is not prejudiced; and further held that the 
provision in question is constitutional in permitting amendments both as: 
to form and substance, with the qualifications afore-mentioned. But, in 
Harris v. State, 125 Ohio St. 257, 181 N.E. 104, 36 Ohio L.R. 328 
(1932), the court ruled that omission of an essential element of a crime 
from an indictment cannot be cured by amendment, as such procedure 
would violate the constitutional rights of the accused inasmuch as he 
would be tried upon an indictment different from that found by the 
grand jury. Referring to Breinig v. State, supra, Jones, J. (who wrote 
both opinions) remarked: “It is clear that venue has no connection with 
the substance, identity or character of the offense.” 125 Ohio St. 257, 
264. See State v. Whitmore et al., 126 Ohio St. 381, 185 N.E. 
547, 37 Ohio L.R. 560, 128 Ohio St. 497, 40 Ohio L.R. 650 (1933), 
citing and approving Breinig v. State, supra. Then, in Bryant v. State, 
48 Ohio App. 208, 16 Ohio L. Abs. 335, 1 Ohio Op. 179 (1933), the 
court permitted an amendment changing an allegation in the indictment 
from murder “while in perpetration of a robbery,” to “while attempting 
to commit robbery,” holding that this did not change the name or 
identity of the crime within Section 13437-29. So too, in Roberts v. 


7° Mass. Acts and Resolves 1926, c. 227, sec. 35a. 

™? Deering Cal. Penal Code, sec. 835, and sec. 1008 (1931). 

* Mich. Comp. Laws 1929, sec. 17290. See footnote 13, supra. 
™ Section 13437-29. See notes 1 and 6, supra. 
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State, 45 Ohio App. 65, 186 N.E. 748, 38 Ohio L.R. 299, 13 Ohio 
L. Abs. 566 (1932), where the indictment charged the accused as a 
“deputy clerk,” it was held permissible to amend the charge to read 
“employee,” the offense being acceptance of a bribe by a public official. 
The court held that this was not a change of the identity of the crime, 
nor a surprise or prejudice to the defendant. The last reported case in 
point from Ohio is State v. Foster, 56 Ohio App. 267, 10 N.E. (2d) 
786, 23 Ohio L. Abs. 278, 9 Ohio Op. 363 (1936), wherein the court 
held that it was not error to amend an indictment by inserting the word 
“motor” before the word “truck” where the charge was driving a motor 
vehicle while intoxicated, in order to put the indictment in the words of 
the statute, the court resting four-square on Section 13437-29. 

Thus it would seem that, today, the Ohio courts at least, would 
permit amendment of indictments as to matters either of form or sub- 
stance, so long as no prejudice accrues to the defendant, nor any change 
in the nature or identity of the crime is made. The great weight of 
authority is firmly contra regarding matters of substance, and squarely 
in accord with reference to matters of form. And, from a summary of 
the more recent cases, it would seem that the time of the making of the 
amendment is not restricted to the pleading before trial, but may include 
“any time,” as is expressly stipulated in sec. 13437-29, supra. People v. 
Milligan, 247 Pac. 580, 77 Cal. App. 745 (1926); People v. Win- 
throp, 88 Cal. App. 591, 264 Pac. 263 (1928); Breinig v. State, supra. 
However, judging by all the cases, clearly the great weight of authority 
restricts amendments to the time preceding trial. (Clark, Crim. Proc. 
2d ed. 365). Informations are, by the great weight of authority, amend- 
able at any time. Ables v. State, 35 Okla. Cr. 26, 247 Pac. 423 
(1926); Robards v. State, 37 Okla. Cr. 371, 259 Pac. 166 (1927); 
State v. Stebbins, 29 Conn. 463, 79 Am. S. Rep. 223 (1861). 

Insofar as affidavits are concerned, it may be flatly stated that their 
amendability, is nil, the courts unanimously holding that, although an 
affidavit is amendable in civil proceedings,”’ no such privilege obtains to 
these documents in criminal cases where the cause is predicated thereon. 
City of Toledo v. Harris, supra. In Diebler v. State, 43 Ohio App. 350, 
183 N.E. 84, 37 Ohio L.R. 232 (1932), the court, being confronted 
with Sections 13433-2 and 13433-3 of the Ohio Gen. Code,” ruled 
that these stipulations must be strictly construed, and consequently held 
that the court or magistrate has no power to amend affidavits. “No court 
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2° Ohio Gen. Code 11363; 1 Ohio Jur. 600, sec. 8. See Moorehead v. Briggs, Adm’r., 
152 Ill. App. 361 (1910), holding that affidavits cannot be amended by erasures and 
interlineations. 


*1 Note 6, supra. See also, Dennis v. State, 28 Ohio N.P. (N.S.) 392 (1931). 
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or public officer has authority to force an individual to say something 
different from what that individual actually did say or express a willing- 
ness to say.” Reiterating this statement, the court in Snyder v. State, 
ex rel. McCoy, 53 Ohio App. 370, 4 N.E. (2d) 944, 4 Ohio Op. 537, 
20 Ohio L. Abs. 292 (1935), held that an affidavit is the act of an 
individual and cannot be amended or changed without a new verification 
by the affiant; and added that Sections 13437-7 and 13437-29 exclude, 
by implication, affidavits from their scope. The court in In re Bonanno, 
28 N.P. (N.S.) 527, 9 Ohio L. Abs. 521 (1931), upheld a reduction 
of a charge based on an affidavit, by virtue of sec. 13433-3, from felony 
to misdemeanor in accordance with the facts and the evidence, but did 
not mention the amendability of the affidavit itself.” 

In all instances it is important to distinguish statutes of amendment 
from statutes of jeofails. The former authorize the curing of defects by 
amendments actually made in the record, whereas the latter direct the 
court not to recognize the defect(s) after a time or step mentioned. 
(Clark, Crim. Proc. 2d ed. 373). 

In summarization, it is only necessary to set forth the salient and 
opposing arguments on the question of amendment of indictments and 
affidavits. Some few of the courts, including Ohio, urge a freer amend- 
ability of these instruments of procedure, citing the practical expediency 
of such a course. Opposed to this legislation is the constitutional and 
individual rights argument, which, in effect proclaims that to permit 
amendment of indictments and affidavits as to substance is to prejudice 
the accused and deprive him of his constitutional right to a formal 
accusation by a grand jury on oath, and the corollary assurance against 
deprivation of life, liberty or property without due process of law. These 
objections do not, of course, obtain to prosecution by information, On 
the other hand, where prosecution is by affidavit, still another objection 
is raised, viz., that against putting words into an affiant’s mouth which 
he did not say and might be unwilling to say. The writer, with defer- 
ence to opposing views, submits that the objections to freer amendability 
of criminal pleadings are, in his estimation, superior to the arguments 
raised in defense of such legislation, and that amendment of indictment 
and affidavit as to matters of substance ought not be permitted, as being 
violative of the constitutional rights of the accused. 

Rosert H, Jones 


*? See also, Ingham v. State, 35 Ohio App. 311, 172 N.E. 401 (1929). 
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TAXATION 


TAXATION OF THE FAMILY PARTNERSHIP 


Among constitutional provisions controlling governmental taxation 
in United States is the prohibition, grounded in due process, against 
taxation to A of the income or the property of B. In the field of income 
taxation, the significance of this limitation flows from the struggle be- 
tween the taxpayer and the government which is precipitated by the 
existence of highly progressive rates. Events increasingly attest the fact 
that constitutional protection is not easily invoked by the taxpayer who 
seeks to avoid the higher rate brackets through the device of “spreading” 
his income. On the other hand, that the protection of due process is not 
an empty thing is clear from Hoeper v. Wis. Tax Comm., 284 U. S. 
206, 52 Sup. Ct. 120 (1931), holding invalid a tax to the husband of 
his wife’s income. 

Supposedly astute draftsmen early conceived the idea that by the use 
of a revocable trust, the taxpayer’s aims could be ideally realized within 
the aegis of the Constitution. The trust device was readily adaptable 
to “spreading,” while the reservation of a power of revocation would 
retain to the settlor the desired control; yet the scheme would be beyond 
the reach of the government since all title to the income-producing 
property would be vested in parties other than the settlor. Surrey, “As- 
signments of Income and Related Devices: Choice of the Taxable 
Person”, 33 Col. L.R. 791 (1933). The Treasury Department, by 
reversing its former position, forced Congress in 1924 to enact specific 
legislation in an attempt to nullify this avoidance device. Revenue Act 
of 1924, Sec. 219 (g). The constitutionality of this section was sus- 
tained in Corliss v. Bowers, 281 U.S. 376, 50 Sup. Ct. 336 (1930); 
the court saying “* * * taxation is not so much concerned with the 
refinements of title as it is with actual command over the property 
taxed—the actual benefit for which the tax is paid.” While such judicial 
attitude left little of value in the revocable trust device, draftsmen refused 
to disavow their faith in it. As a consequence, the matter settled down 
to a hide and seek contest between counsel and government. Although 
congressional legislation of 1932 and 1934, designed to close the loop- 
holes discovered by ingenious counsel, has not been tested for its con- 
stitutionality, validity seems assured by DuPont v. Comm., 289 U.S. 
685, 53 Sup. Ct. 766 (1933); and Helvering v. Farmers’ Trust Co., 
296 U.S. 85, 56 Sup. Ct. 70 (1935); respectively. See 22 Iowa L. 
Rev. 390, 392; Magill, Taxable Income, pp. 280-288 (1936). 
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If, however, these developments were casting increasing doubt upon 
the efficacy of the revocable trust, draftsmen were satisfied that sure 
relief could be had through the use of irrevocable trusts. But to their 
great amazement Burnet v. Wells, 289 U.S. 670, 53 Sup. Ct. 761 
(1933), decreed the non-immunity of even this device in a theaten- 
ingly broad category of situations. Had the decision been limited to 
situations where the trust income was directed to the payment of the 
settlor’s legal obligations, it would have been significant enough. For 
under the influence of this reasoning, there has been taxed to the settlor 
the income from an alimony trust incorporated in the decree of divorce, 
Douglas v. Willcuts, 296 U.S. 1, 56 Sup. Ct. 59 (1935); income 
from trusts created for the support and maintenance of the settlor’s 
children, Helvering v. Stokes, 296 U.S. 551, 56 Sup. Ct. 308 (1935); 
Helvering v. Schweitzer, 296 U.S. 551, 56 Sup. Ct. 304 (1935); and 
income of a trust directed to the payment of the principal on a promissory 
note, Helvering v. Blumenthal, 296 U.S. 552, 56 Sup. Ct. 305 
(1935). But more than this, Burnet v. Wells, supra, looked beyond the 
category of legal obligation and, with four dissents, found the constitu- 
tion unsullied though the settlor was taxed upon income directed to the 
liquidation of his “social” obligations. The ill-dciined limits of this 
extension make the future efficacy of the irrevocable trust perhaps as 
questionable as is that of the revocable; at the very least the step the 
court has taken presages taxability for the settlor in any situation where 
the trust device is employed in the-realization of a transaction sufficiently 
institutionalized to justify the view that the trust provision constitues a 
form of saving to its creator. See 22 Iowa L. Rev. 390, 393; Pillsbury 
v. Burnet, 67 Fed. (2d) 151 (App. D.C. 1933); Cummins v. United 
States, 78 Ct. Cl. 268 (1933); Thacker v. United States, 78 Ct. Cl. 
284 (1933). 

With the trust device in this predicament, there will inevitably 
develop an increasing search for more satisfactory modes of income tax 
avoidance. Since 1913, the Revenue Acts have carried a provision, now 
Revenue Act of 1936, Sec. 181, to the effect that, “Individuals carry- 
ing on business in partnerships shall be liable for income tax only in their 
individual capacity.” Though designed to meet the problem of taxation 
of the ordinary business partnership, the availability of this section as a 
lawful device for the “spreading of income” should, in the future, sug- 
gest itself to draftsmen more than it has in the past. 

The possibilities offered by this provision, in so far as past litigation 
can point the way, are best analyzed by a consideration of two decisions 


in the Circuit Court of Appeals, Comm’r. v. Olds, 60 Fed. (2d) 252 
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(C.C.A. 6th, 1932), and Humphreys v. Comm’r., 88 Fed. (2d) 430 
(C.C.A. 2d, 1937). In the earlier case, the father, owning extensive 
lumber interests, agreed with his three daughters to sell them each a 
one-fourth interest in his property. The daughters, in return, executed 
demand non-interest bearing notes for $400,000 each. The business 
was to be conducted solely by the father who was to made distribution 
of profits over and above their necessary expenses as he saw fit. Anyone 
of the daughters could withdraw from the agreement if dissatisfied with 
the management of the business, in which case the notes were to be 
returned. A divided Court held this to be a partnership within the 
meaning of the Revenue Act. In the later case, Humphreys, Day, and 
their respective wives agreed to enter into the business of public account- 
ing and tax counseling attorneys. The wives contribtued the original 
capital, but the firm was later reorganized, all the parties contributing 
to the capital and agreeing in return to share the profits and losses. The 
principal control was necessarily retained by the husbands as their wives 
were neither lawyers nor accountants, but the women had some voice 
in the employment of the staff and in other less important affairs of 
the firm. The court held this also to be a partnership for income tax 
purposes. 

A partnership inter se is a relationship existing by virtue of an ex- 
pressed or implied contract between two or more persons to carry on a 
business for profit. Gilmore on Partnership, Sec. 1; Douglas, “Vicarious 
Liability,” 38 Yale L.J. 720. The Uniform Partnership Act which 
has been adopted in nineteen states defines a partnership as, “‘an associa- 
tion of two or more persons to carry on as co-owners a business for 
profit.” U.L.A. Partnership Sec. 6. In the Humphrey case, it seems 
clear that the parties entered intg a contractual relationship which was 
binding on all. On the other hand, the Olds case does not present 
so obvious a situation. Whether in fact a contract of partnership existed 
depends upon the enforcibility of the notes given by the daughters, since 
the detriment incurred by virtue of liability on the notes could constitute 
the only possible consideration supporting the partnership contract. The 
majority of the court in that case held the notes valid and, consequently, 
the contract of partnership sustainable. The dissenting judge was of the 
opinion that the notes were supported by illusory promises and therefore 
unenforceable, basing his view upon the power of the daughters to with- 
draw from the agreement in case of dissatisfaction with the management 
of the business. I Williston, Contracts (Rev. Ed.) 124 is, however, 
authority for the proposition that a provision revocable on dissatisfaction 
does not impair validity, since the good faith required to prove dissatis- 
faction is sufficient to ground a good promise. But the finding of a valid 
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contract of partnership, though essential, does not of itself demonstrate 
ordinarily the existence of a partnership; there must also be apparent 
certain other indicia. One of these may be co-ownership. Co-ownership 
of the firm property arises out of a contribution to its capital. In the 
Olds case it does not appear that the daughters contributed anything to 
the capital, and so the dissenting judge declared, for the agreement to 
sell was insufficient in form to carry the legal title of the property to 
them. Under the agreement employed the father merely placed the 
property in the partnership and took the notes in consideration of the 
contract of sale. This was an attempt to short circuit the two separate 
steps necessary to the result desired, and might have proved disastrous 
had the majority of the court scrutinized the agreement more closely 
or emphasized the taint attaching to such direct method of tax avoid- 
ance. On the other hand, the facts of the Humphreys case plainly shows 
that the wives contributed property to the original capital. While this 
money may have come to them through their husbands, there is no indi- 
cation that a prior gift of the capital by the husbands would have altered 
the court’s attitude. In fact the court in the Olds case went so far as to 
say that a gift of the property contributed to the firm’s capital would 
have been satisfactory. The source of the capital contributed has not 
been considered of importance in the Board of Tax Appeals’ determina- 
tions. Phelps v. Comm’r., 13 B.T.A. 1248 (1928); Harrington v. 
Comm’r., 21 B.T.A. 260 (1933). But if either the gift or the sale 
device is used caution would suggest that the plan adopted in the Olds 
case of simultaneous transactions should be avoided; the transaction 
designed to lay the basis for satisfaction of the requirement of co-owner- 
ship should be separated in time from that of the formation of the 
partnership. 

Furthermore, net profit sharing is now generally conceded to be 
“cogent, often conclusive evidence,” that the enterprise is being carried 
on for the participants. Cox v. Hickman, 8 H.L. 268, 11 Eng. Rep. 
431 (1860); Harvey v. Childs, 28 Ohio St. 319, 22 Am. Rep. 387 
(1876); or asthe Uniform Act expresses it (Sec. 7 (4) ), profit sharing 
is prima facie evidence of a partnership. In the Humphreys case the 
contract specifically provided for profit sharing. In the Olds case the 
memorandum provided that each daughter was to have such profits as 
their father “sees fit to pay them, and as they may have need for their 
living and comforts.” If this constituted a right to share profits it was 
prima facie evidence of a partnership and the only remaining question 
would be the extent to which the alternative explanation of a gift would 
constitute a rebuttal. This explanation would, however, contradict the 
intent expressed in the memorandum as well as the obvious purpose to 
avoid a surtax. 
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A further test of business partnership is that of co-control. Thus 
the exercise of some control by the wives in the Humphreys situation was 
emphasized by the court as demonstrating the existence of a genuine 
partnership. In the Olds case the two prevailing judges could point to 
little contre] in the hands of the daughters but nevertheless declared it 
to be their opinion that, “It is not essential to the validity of a partner- 
ship agreement that the right to control a business * * * be equal.” 
Support for such an attitude can apparently be found in Board of Tax 
Appeals rulings, the Board has held that sharing of control need not be 
shown, Cobb v. Comm’r., 9 B.T.A. 547 (1927); Kahn v. Comm’r., 
14 B.T.A. 125 (1928); MacPherson v. Comm’r., 19 B.T.A. 651 
(1930), unless the control exercised by the one party takes on the char- 
acteristics of dictatorship. Tally v. Comm’r., 22 B.T.A. 712 (1931). 
Partnership for tax liability and for tort liability involve different legal 
and economic factors, and a case might be made for the proposition that 
the emphasis upon co-control as a condition precedent to imposition of 
tort liability is not relevant to the problem of interpreting the partner- 
ship section of the Revenue Acts. Be this as it may, the significant fact 
from the tax avoidance angle is that under Sec. 181 a draftsman can 
satisfy the requirements of co-control for tort liability and still reserve 
for the taxpayer partner a degree and type of control impossible with the 
trust device. If the suggestion of the Olds case be employed, namely 
sale with notes, as it undoubtedly can be with impunity by insuring their 
enforceability, there is available to the taxpayer a method of control 
roughly equivalent to that so unsuccessfully attempted in the revocable 
trust cases. Through reservation of a power to force a dissolution of the 
partnership, the father and/or husband could at any time cause legal 
title to the capital to revert back to the various members of the family; 
he could then proceed against the other members in satisfaction of the 
notes he holds. 

While there are thus definite possibilities for “spreading” of income 
in the partnership section, certain limitations upon the usefulness of this 
device are also apparent. Burnet v. Leininger, 285 U.S. 136, 52 Sup. 
Ct. 345 (1932), reveals one such limitation. In that case the husband, 
a partner in an existing laundry firm, agreed to give his wife one-half 
of his interest therein, she to be entitled also to share the profits and bear 
the losses equally with him. The Supreme Court of the United States 
held this was not a partnership under the Revenue Act since there 
was no transfer of the corpus of the partnership property to a new firm 
with the consequent readjustment of rights in that property and in its 
management. Lower federal courts have not only held similarly at 


various times, Harris v Comm’r., 39 Fed. (2d) 546 (C.C.A. 2d 








cor 








COMMENTS 233 
1930); Mitchell v. Bowers, 15 Fed. (2d) 287 (C.C.A. 2d 1927); 


they have declared that neither an assignment of the taxpayers’ “entire 
interest” Battleson v. Comm’r., 62 Fed. (2d) 125 (C.C.A. gth 1932); 
nor his agreement to hold his interest in trust for a third party, Balk- 
well v. Comm’r., 77 Fed. (2d) 569 (C.C.A. 6th 1935), will give 
tax immunity. The doctrine underlying these determinations, that there 
must be an assignment of the income-producing property itself, is a gen- 
eral one, see Surrey, supra, and accords with the requirement of a bona 
fide co-ownership discussed above. Its peculiar significance in the case 
of a partnership already in existence for other reasons lies in the fact 
that a rearrangement for purposes of tax avoidance cannot be had short 
of dissolution of the then existing partnership. Seldom is such a step 
free of difficulties. 

The courts have held in the non-tax field that the contract of 
partnership of an infant is voidable, but the extent of this avoidance has 
been expressed by divergent views. Mathew’s Revision of Mechem’s 
Cases on Partnership, p. 492, note. But in the tax field the Board of 
Tax Appeals, in Lidov v. Comm’r., 16 B.T.A. 1421 (1929), held that 
a child of tender years could not qualify as a partner under Sec. 181. 
But this restriction can be avoided by use of a trust for the children as 
was done in Reeb v. Comm’r., 8 B.T.A. 759 (1927). The father 
created a trust for the benefit of a minor child of his and turned the 
property over to the mother who was named trustee. She, having broad 
discretionary powers as to investménts, then placed a part of the corpus 
in the family partnership. The court sustained this partnership arrange- 
ment. It might be suggested that possibly it would be more desirable 
to have a guardian appointed to carry out the same purpose, especially 
since the courts will usually scrutinize such trust devices. 

The most significant limitation on the usefulness of the family 
partnership device lies in the apparent power of Congress to tax as a 
unit either the family or a partnership. Nothing in Hoeper v. Wis. Tax 
Comm., supra, stands in the way; taxing as a unit does not mean the 
taxing to A of the income of B but the taxation of the family or partner- 
ship as an entity, each member then paying a proportionate part of the 
tax in accordance with his share of the income. Such a plan was pre- 
sented to Congress in 1934, but no action was taken on it. 

Analysis of the cases in this field thus reveals that until Congress acts, 
a wealthy person having property in his own name and not an interest 
in a then existing partnership should be able to find shelter within Sec. 
181 so as to “spread” his income and still retain a surprising amount of 
control over it. 

R. W. VANDEMARK 
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CRIMINAL LAW 


MANSLAUGHTER IN THE SECOND DEGREE 


The defendant was indicted on a charge of second degree man- 
slaughter, having killed the deceased while driving an automobile on a 
road located on the grounds of the Longview Hospital, a state institu- 
tion for the care of the insane. The jury found the defendant guilty of 
driving while drunk and operating his car without due regard for the 
safety and rights of the pedestrian. The case centered upon the question 
of whether the driveway was “a road or highway” within the second- 
degree manslaughter statute, Ohio Gen. Code Sec. 12404-1, 116 Ohio 
Laws 205. The Ohio Supreme Court held that the defendant was not 
guilty of a crime under the statute as the driveway was built, maintained 
and controlled by the hospital for its own use and the public having 
business therewith, and was never dedicated or legally accepted as a 
street, township road, county or state highway within the purview of the 
term, “roads or highways” as found in the statute. State v. Root, 132 
Ohio St. 229, 6 N.E. (2d) 979 (1937), sustaining the Court of Ap- 
peals in 54 Ohio App. 412, 7 N.E. (2d) 664, 23 Ohio L. Abs. 136, 8 
Ohio Op. 166 (1936). 

The Supreme Court placed great emphasis on the fact that the Gen- 
eral Assembly never granted permission to establish a “street, alley, or 
road” in the place where this driveway is located, as provided by the 
Ohio Gen. Code Sec. 23, which reads: “a street, alley, or road shall not 
be laid out or established through or over the lands belonging to a public 
institution of the state without the special permission of the general 
assembly.” 

The provisions of the Ohio Gen. Code Sec. 12401-1, under which 
the defendant was indicted, are as follows: “Whoever shall unlawfully 
and unintentionally kill another while engaged in the violation of any 
law of this state applying to the use or regulation of traffic on, over, 
or across roads or highways shall be guilty of manslaughter in the second 
degree * * *.” 

To make a person amenable to the statute quoted, it is necessary 
that the killing take place on a public road or highway. A highway has 
been defined as a way open to the public at large without distinction, 
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discrimination, or restriction, except such as is incident to regulations 
calculated ot secure to the general public the largest practical benefit 
therefrom and enjoyment thereof. Macomber v. Nichols, 34 Mich. 
212, 22 Am. Rep. 522 (1876); Omaha & Street R. Co. v. City of 
Omaha, 114 Neb. 483, 208 N.W. 123 (1926); White Oak Coal Co. 
v. City of Manchester, 109 Va. 749, 132 Am. St. Rep. 943 (1909), 
64 S.E. 944; Bogue v. Bennett, 156 Ind. 478, 83 Am. St. Rep. 212 
60 N.E. 143, (1900); Dietz v. C. & M. Valley Traction Co., 4 Ohio 
N.P. 399, 6 Ohio D.N.P. 513 (1897); Sullivan v. Columbus, 12 Ohio 
D.N.P. 651 (1902). Public highways are divided into three classes, 
namely: state roads, county roads, and township roads. Ohio Gen. Code 
Sec. 7464. The prime essentials of a highway are the right to common 
enjoyment on the one hand and the duty of public maintenance on the 
other hand. Matter of Mayor, etc., of New York, 135 N.Y. 253, 
31 N.E. 1043 (1892); 13 R.C.L. page 14. But, it has been held 
that a road, established by public authority, is a public road even though 
it is to be maintained at the expense of private individuals, so long as the 
right to use the same is open to the general public. Shaver v. Starrett, 
4 Ohio St. 494 (1855). 

If a road is maintained at private expense for the benefit of particu- 
lar individuals, it is a private road or way. Kister v. Reeser, 98 Pa. St. 1, 
42 Am. Rep. 608 (1881); St. Louis & 8. F. Ry. Co. v. Smith, 41 
Okl. 163, 137 Pac. 714, 715 (1913); see 21 R.C.L., pages 1205- 
1257 on “Private Ways”; see 13 R.C.L., page 16 for the distinction 
between a highway and a private road or way. It is the right to travel 
by all the world, and not the actual exercise of the right, which consti- 
tutes a way a public highway. St. Louis & S. F. Ry. Co. v. Smith, 
supra; Matter of Mayor, etc. of New York, supra. Thus, if it is open 
to all, a way is a public highway even though it may accommodate only 
a limited portion of the public or even a single family. Fanning v. Gilli- 
land, 37 Ore. 369, 61 Pac. 636 (1900); Law v. Neola Elevator Co., 
281 Ill. 143, 117 N.E. 435 (1917). 

A public highway includes a cul-de-sac (a passage or place with only 
one outlet such as a blind alley or dead end street). Law v. Neola Ele- 
vator Co., supra; Carlin v. Chicago, 262 Ill. 564, 104 N.E. g05 
(1914); Sheaf v. People, 87 Ill. 189, 29 Am. Rep. 49 (1877); Schatz 
v. Pfeil, 56 Wis. 429, 14 N.W. 628 (1883). Contra, People v. Jack- 
son,7 Mich. 432,74 Am. Dec. 729 (1859). Streets of a town or city are 
public highways. Morris v. Bowers, Wright (Ohio report) 749 (1834) ; 
Youngstown v. Pittsburgh & W. R. Co., 3 Ohio C.C. 214, 2 Ohio 
C.D. 121 (1888); Parker v. City of Silverton, 109 Ore. 298, 220 











236 LAW JOURNAL — MARCH, 1938 


Pac. 139 (1923); Richmonds F. & P. R. Co. v. City of Richmond, 
145 Va. 225, 133 S.E. 800 (1926); Burns v. Kendall, 96 S. Car. 385, 
80 S.E. 621 (1913); Schier v. State of Ohio, 96 Ohio St. 245, 117 
N.E. 229 (1917). Generically the term, “street” includes sidewarks, 
Gridley v. Bloomington, 88 Ill. 554, 30 Am. Rep. 566 (1878); 
Chicago, etc., R. Co. v. Redding, 124 Ark. 368, 187 S.W. 651 
(1916); People v. Chamberis, 297 Ill. 455, 130 N.E. 712 (1921); 
Noonan v. Stillwater, 33 Minn. 198, 22 N.W. 444 (1885). In fact, 
it may embrace all that portion of a street from the building line to the 
curbing, including grass plats or parking between the walk proper and 
the curbing. Woodson v. Metropolitan St. R. Co., 224 Mo. 685, 123 
S.W. 820 (1909). An alley laid out and established by public authority 
is a public highway. State v. City of Montevideo, 142 Minn. 157, 171 
N.W. 314, 316 (1919); O’Brien v. Burroughs Adding Mach. Co., 
191 Mo. App. 501, 177 S.W. 811 (1915); Osage City v. Larkin, 
40 Kan. 206, 19 Pac. 658 (1888); Ferguson v. Yakima, 139 Wash. 
216, 246 Pac. 287, 48 A.L.R. 431 (1926). A bridge erected for 
public travel and accommodation is a public highway. Point Bridge Co. 
v. Pittsburgh Rys. Co., 240 Pa. 105, 87 Atl. 614, 615 (1913); City 
of Baraboo v. Dwyer, 166 Wis. 372, 165 N.W. 297, 299 (1917); 
Carlin v. Chicago, supra. 

The unintentional killing of another by gross negligence in the 
doing of a lawful act is manslaughtere at common law. Clark and 
Marshall, Crimes, 3rd Ed., Sec. 264 (1927); Reg. v. Salmon, 14 Cox 
Cr C. 494 (1880); Knight’s case, vy Lewin Cr. C. 168 (1828). Thus, 
if a person is guilty of gross negligence in driving which results in killing 
another, he is guilty of manslaughter at common law. Reg. v. Swindall, 
2 Car. & K. 230, 2 Cox Cr. C. 14 (1846); Reg. v. Longbottom, 3 
Cox Cr. C. 439 (1849); White v. State, 84 Ala. 421, 4 So. 598 
(1887); People v. Falkovitch, 280 Ill. 321, 117 N.E. 398 (1917); 
Smith v. State, 126 Ind. 252, 115 N.E. 943 (1917); Comm. v. Guil- 
lemette, 243 Mass. 346, 137 N.E. 700 (1923). It is settled that there 
are no common law crimes in Ohio. Vanvalkenburg v State of Ohio, 
11 Ohio 405 (1842); Sutcliffe v. State, 18 Ohio 469, 51 Am. Dec. 
459 (1849); State v. Rose, 89 Ohio St. 383, 386, 106 N.E. 50 
(1914); State v. Hearn, 115 Ohio St. 340, 343, 154 N.E. 244 
(1926). Therefore, unlike manslaughter at common law, the Ohio 
conception does not recognize “gross” or “criminal” negligence as a 
basis for a manslaughter charge in the first or second degree unless a 
statute makes such act of negligence a criminal offense. 21 Ohio Jur. 
Homicides, Secs. 22 and 27; Johnson v. State, 66 Ohio St. 59, go Am. 
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St. Rep. 564, 61 L.R.A. 277, 63 N.E. 607 (1902); Martin v. State, 
70 Ohio St. 219, 71 N.E. 640 (1904). Nor is there a statute in Ohio 
making gross negligence an unlawful act. Such a serious hiatus has 
enabled persons to avoid criminal punishment though their acts were 
highly dangerous to the public. ‘Thus, in the case at bar, if the defendant 
were guilty of gross negligence in killing a person on a private road or 
driveway, or even on a public highway, he would not be liable unless 
the particular act he did was illegal by statute. The Ohio legislature 
is the only body that can remedy the aforestated hiatus, and there would 
seem to be good reason for it so doing. 

In the principal cast the evidence definitely showed that the driveway 
was not only open to all the public but also maintained at public expense. 
Therefore, in the light of the preceding discussion, the driveway, in the 
case at bar, fits into the definition of a public road or highway. The 
fact that the General Assembly had not as yet granted a special per- 
mission, under Sec. 23 of the Ohio Gen. Code, for a road does not 
make the way any the less a public road for the purpose of the man- 
slaughter statute. The defendance was found guilty by the jury, of 
drunken driving and driving without due regard for public safety, thus, 
violating the Ohio Gen. Code Secs. 12603-1 and 12628-1. Therefore, 
the Supreme Court, it seems, could reasonably have held the defendant 
amenable to the second-degree manslaughter statute. 

Wi.uiaM T. CREME 


Wuat Are GaMEs oF CHANCE AND LOTTERIES? 


The plaintiff corporation claims to have conceived and is now operat- 
ing short range shooting galleries in which the player pays ten cents and 
is allowed three shots with a regulation .22 calibre rifle and attempts to 
obliterate one of four small red figure “5”s printed in each corner of a 
small rectangular white card target. If a player succeeds in obliterating 
one of the figures, he is awarded the “Jack Pot,” a fund consisting of 
five dollars put up by the operators and increased by ten cents every time 
all four of the figures have been shot at. It is alleged that the defendants 
are operating galleries similar in every way to the plaintiff’s except for 
the target, which in the defendants’ galleries are diamond shaped and 
marked with the letter “J”; and the name, “Jack Pot Galleries.” The 
plaintiff seeks to enjoin the defendants from carrying on this line of 
business which is alleged to be in unfair trade competition with the plain- 
tiff’s galleries. The chief defense is a frank claim that the business of 
both parties violates the gaming laws and is therefore illegal and that a 
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court of equity should not interfere to protect it. The court dismissed 
the petition, holding that these operations were in violation of Sections 
13056 and 13059 of the Ohio Gen. Code, and being in violation of the 
criminal law, it was not necessary to consider the claim as to “unfair 
competition,” for a court of equity cannot extend its powers to protect 
such a business. “5” Spot Short-Range Gun Clubs of America, Inc. v. 
Rinehart et al., 10 N.E. (2d) 450 (Court of Appeals of Ohio, Lucas 
County, 1937). 

Section 13059 of the Ohio Gen. Code is broad in scope, saying, 
“Whoever plays a game for money or other thing of value, or makes a 
wager for money or other thing of value, shall be fined—” etc. Gen- 
erally, gaming statutes may be divided into three classes. First, those 
which are very general and cover almost every supposed case; second, 
those which include every game at which money or property is won or 
lost; third, those which expressly forbid betting on games or contests, 
whether of chance or skill. 

Although different in wording and in form, under all statutes cover- 
ing this particular field of gambling, it becomes necessary to determine 
the question as to what is a game of chance which will bring the case 
within a given statute. The first requisite to hold a game illegal is that 
of chance. In one of the earliest leading cases on this point, it is said, 
“Universal acceptation of a ‘game of chance’ is such a game as is deter- 
mined entirely or in part by lot or mere luck, and in which judgment, 
practice, skill, or adroitness have honestly no office at all, or are thwarted 
by chance.” State v. Gupton, 30 N.C. 271 (1848); Commonwealth v. 
Plissner, 4 N.E. (2d) 241 (Mass.); U.S. v. McKenna, 149 Fed. 252 
(1906). “The chief element of gambling is the chance or uncertainty 
of the hazard,” In re Cullivan, 114 App. Div. 654, 99 N.Y. Supp. 
1097 (1906). “The element of chance is the soul of the transaction,” 
Ferguson v. State, 178 Ind. 568, 99 N.E. 806 (1912); Green v. Hart, 
41 Fed. (2d) 855 (1930); State v. Apodaca, 32 N.Mex. 80, 251 
Pac. 389 (1926); Jenner v. State, 173 Ga. 86 (1931). 

The test, however, is not whether the game contains elements of 
chance or skill, but whether chance is the predominating element in the 
determination of the game. Where the game itself is entirely one of 
skill, but the element of chance is present in the determination of the 
amount of the prize which the player will win, the game is held to be 
within the prohibition of the gaming statutes. Speed v. Keys (Tex. Civ. 
App.) 110 S.W. (2d) 1245 (1937). Thus we see that the element 
of chance need not be present merely to defeat skill in the actual playing 
of the game, but if it is present in the determination of the value of the 
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prize won by the player, it is held to be of sufficient importance to make 
the game illegal. “It is the character of the game, and not the skill or 
want of skill of any given player which brings it into or excludes it from 
the prohibition of the statute.” Wortham vy. State, 59 Miss. 179 
(1881). Accord, People ex rel. Ellison vy. Lavin, 179 N.Y. 170, 71 
N.E. 755; Blackwell v. State, 26 Ala. App. 398, 162 So. 312 (1935); 
D’Orio v. Startup Candy Co., 71 Utah 410 (1928), annotated in 60 
A.L.R. 338; State v. Gaughan, 55 W.Va. 692, 78 S.E. 210 (1904). 

“We believe that it is not essential to gambling that one should 
have a chance to lose, but that the player has a chance and lure to get 
something for nothing.” Snyder v. Alliance, 34 O.L. Rep. 543, 41 
Ohio App. 48, 179 N.E. 426 (1931). In accord with this doctrine 
are cases in which it is held that any added amusement which may be 
procured by chance, in addition to a known consideration for the money 
expended by the player, is sufficient to bring the cases within the prohi- 
bition of the statutes. In these cases, the problem of what is a thing 
of value is integrated with the problem of the predomination of chance 
over skill. This problem is present in cases in which the device com- 
plained of is a machine in which the customer places a coin and receives 
a package of mints, gum, or some other confection, and in addition may 
receive disks or “slugs” with which to replay the machine. However, 
when operating the machine with these disks or “slugs,” the player does 
not receive merchandise, but merely receives some mild form of amuse- 
ment such as humorous sayings or horoscopes or pretended fortunes, 
presented by a system of revolving disks. Here we have the element 
of chance, but it is necessary to find the element of money or “other 


” to outlaw the device under gaming statutes. There 


thing of value, 
appears a definite split of authority on this question, some courts holding 
that this added amusement, being determined by chance, and not dis- 
tributed to each customer in the same quantity, is something of sufficient 
value as to brand these devices with the stamp of disapproval under 
gaming statutes. “The method of affording that amusement and the 
quantity thereof is determined by chance, and, while appeal thereby 
made to gamble may not be so strong as where the stakes are greater, 
nevertheless it does encourage such a spirit.” Gaither v. Cate, 156 Md. 
254, 144 Atl. 239 (1928). Ferguson v. State, 178 Ind. 568, 99 N.E. 
806 (1912); State ex rel. Manchester v. Marvin, et al, 211 Iowa 462, 
233 N.W. 486 (1930); Milwaukee v. Johnson, 192 Wis. 585, 
(1927); Snyder v. Alliance, supra: “A thing of value to be the subject 
of gaming, may be anything affording the necessity lure to indulge the 
gambling instinct. Any excitement which would impel the player to 
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stake money on a chance of winning, would produce consequences at 
which the enactment is aimed.” Painter v. State, 163 Tenn. 627 
(1927), annotated in 81 A.L.R. 173. Where the added amusement 
was a pretended horoscope or fortune, Jenner v. State, 173 Ga. 86 
(1931); Rankin v. Mills Novelty Co., 182 Ark. 561, 32 S.W. (2d) 
161 (1930); State v. Mint Vending Machine Co., 85 N.H. 22, 154 
Atl. 224 (1931); Commonwealth v. McClintock, 257 Mass. 431, 154 
N.E. 264 (1926). 

In direct dissent to this view is substantial authority to the effect that 
amusement is not a thing of value to bring the game within the prohi- 
bition of the gaming statutes. Under a Connecticut statute almost 
identical in wording with the Ohio statute, saying “any person who shall 
play at any game—for any valuable thing, shall be fined * * *,” the 
court in the case of Mills Novelty Co. v. Farrell, 64 Fed. (2d) 476, 
3 Fed. Supp. 555 (1933), held that such humorous inscriptions are not 
things of value, and thus the element of chance is not involved with 
“a gain,” and the game is not illegal. This was held to be a lawful 
advertising device and not gaming. The same machine manufactured 
by the same company was also held not to violate the gaming laws in 
People v. Jennings, 257 N. Y. 196, 177 N.E. 419 (1931); Overby v. 
Oklahoma City, 46 Okla. Crim. Rep. 42, 287 Pac. 796 (1930); 
Green v. Hart, 41 Fed. (2d) 855 (1930); Jenner v. State, supra; 
In re Cullivan, 114 App. Div. 654, 99 N. Y. Supp. 1097 (1906). 

In the principal case, the court cites the case of Stevens v. The 
Times-Star Co., 72 Ohio St. 112, 73 N.E. 1058 (1905), which in- 
volves a lottery. In that case it is held that the element of chance is not 
incompatible with the element of calculation or even certainty. It seems 
obvious that many devices may be held to be violations of the lottery laws 
as well as the gaming laws, and the reason for the differentiation may be- 
come lost in the numerous cases. In State v. Schwemler, 154 Or. 533, 
60 Pac. (2d,) 938 (1936), the court says: “The reason for the distinc- 
tion between a lottery and ordinary forms of gaming is the demoralizing 
effect of a lottery upon people generally throughout the state. The 
lottery infests the whole community, reaches every class; while gambling 
is confined to a few persons and places”. The authorities are in complete 
accord that the elements of prize, chance, and consideration are all 
necessary to bring a scheme within the prohibition of the lottery statutes. 
Society Theatre v. Seattle, 118 Wash. 258, 203 Pac. 21 (1922); 
State v. Fox Kansas Theatre Co., 144 Kan. 687, 62 Pac. (2d) 929 
(1936), annotated in 109 A.L.R. 709. In most cases in which a lottery 
is involved it is but a matter of a moment to discover the elements of 
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prize and chance, but much conflict is noted in the matter of decisions 
as to what constitutes the necessary consideration. This conflict of ju- 
dicial interpretation is crystallized in the “Bank Night” cases which 
have recently reached courts of last resort. In discussing these cases it 
must be noted that there are two general types of “Bank Night” 
schemes. First, those in which registration and actual receipt of the 
award may be had without cost to the participants; Second, those in 
which it is necessary to pay admission to register, and/or admission at 
the times when the awards are made. Under both procedures, the 
registration numbers are placed in a receptacle from which a number 
and name are drawn at each of the periodical drawings in the theatre. 
The winner must claim the prize within an alloted time, usually from 
one to three minutes. If the prize is not claimed within that time, the 
amount of that award is added to the prize for the next drawing. The 
prize money is contributed by the operators of the scheme. 

In the case of the payment of an admission fee as a condition of 
participation in the drawings, either as a condition precedent to registra- 
tion or to be present at the drawing or both, the courts find no difficulty 
in finding the necessary consideration to determine that the scheme is a 
lottery, and violates the criminal law. This is done by a finding that the 
admission price is paid for the privilege of attending a movie program 
and also for the chance to win the award. Davenport v. City of Ottawa, 
54 Kan. 711, 39 Pac. 708 (1895); People v. Miller, 271 N. Y. 44, 
2 N.E. (2d) 38 (1936); Horner v. United States, 147 U.S. 449, 13 
Sup. Ct. 409, 37 L. Ed. 237 (1893); where no admission price is 
necessary to win an award, the decisions are in sharp conflict. Some 
courts hold that under this plan there is no element of consideration 
present to bring the “Bank Night” scheme within the prohibition of the 
lottery provisions. The scheme is one merely to make gifts of money, 
and there is no criminal liability for such an enterprise. State v. Eames, 
87 N.H. 477; 183 Atl. 590, 103 A.L.R. 866 (1936); State v. 
Hundling, 220 Iowa 1369, 264 N.W. 608 (1936); Griffith Amuse- 
ment Co. v. Morgan, 98 S.W. (2d) 844 (1936); People v. Shafer, 
273 N.Y. 475, 6 N.E. (2d) 410 (1936). 

That the element of consideration need not be a pecuniary one flow- 
ing from the patron to the operator of the scheme, but that it neverthe- 
less may be a lottery on the finding of other consideration, is the con- 
flicting view held by many courts. Where the consideration was held to 
be the attraction of patrons to the theatre, who would otherwise not 
attend, the “Bank Night” scheme was held to be a lottery, and in viola- 
tion of the lottery laws. Simmons v. Randforce Amusement Co., 293 
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N.Y. Supp. 745, 162 Misc. (N.Y.) 491 (1937). Where those patrons 
who did pay to attend the theatre on the day of the drawing, as well as 
those who did not attend, had a chance to win the award, the admission 
price paid by some of the potential winners is held to be sufficient con- 
sideration to brand the plan as a lottery. Jorman v. State, 54 Ga. A. 
738, 188 S.E. 925 (1936); City of Wink v. Griffith Amusement Co., 
100 S.W. (2d) 695 (1936); Commonwealth v. Wall, 3 N.E. (2d) 
28 (1936); Central States Theatre Corp. vy. Colonial Theatrical Enter- 
prises, 276 Mich. 127, 267 N.W. 602 (1936). 

Thus, to outlaw a device, scheme, or game under the gaming stat- 
utes, it is necessary to find the element of chance thwarting the element 
of skill involved, or the chance appearing in the amount of the prize the 
player way win. The game must be played for money or other valuable 
thing, which may include property, or merely amusement or entertain- 
ment, in addition to the goods which the patron professes to buy. To 
hold a scheme illegal as a lottery it is necessary to find the elements of 
chance, prize, and consideration. The consideration need not be a pe- 
cuniary one flowing from the patron directly to the operator of the lot- 
tery, but may be found to be any benefit to the operator, though it comes 
to him from some other source, and not directly from the patron. 

ARTHUR W. MEIFERT 


EVIDENCE 


ADMISSIBILITY OF ILLEGALLY OBTAINED EviIpDENCE — WIRE 
TAPPING 


The defendants were charged with smuggling alcohol, possessing 
and concealing smuggled alcohol, and conspiracy to smuggle and conceal 
alcohol. Much of the evidence was secured by the wire tapping activities 
of Federal ‘agents. The defendants were convicted and the result 
affirmed by the Circuit Court of Appeals. U. 8. v. Nardone, go Fed. 
(2d) 630; certiorari granted, 58 S.Ct. 27, 82 L. Ed. Adv. Op. 11 
(1937). Section 605 of the Federal Communications Act of 1934, 
47 U.S.C.A. Sec. 605, 48 Stat. 1103 (June 19, 1934), provides that 
“no person not being authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, contents, substance, 
purpose, effect, or meaning of such intercepted communication to any 
person.” On the basis of this section the United States Supreme Court 
reversed the judgment of conviction, Justices Sutherland and McRey- 
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nolds dissenting. Nardone v. U. §.,—U.S.—, 82 L. Ed. 250, 58 S. Ct. 
275 (1937). 

The majority held in Nardone v. U. S., supra, that the word “per- 
son” included agents of the Federal Government. The dissent argued 
that such a construction was not necessary and should not be adopted, 
since it would be such an aid to criminals and a handicap to the govern- 
ment. Nothing was said about such evidence being a violation of the 
Fourth Amendment. But in the absence of a violation of the Fourth 
Amendment of the Federal Constitution or a similar amendment of a 
state constitution, “the common law rule is that the admissibility of 
evidence is not affected by the illegality of the means by which it was 
obtained.” See opinion of Mr. Chief Justice Taft in Olmstead v. U.S., 
277 U.S. 438, at 467, 72 L. Ed. 944, 48 S. Ct. 564, 66 A.L.R. 376 
(1928). See also: 4 Wigmore, Evidence, Sec. 2183; 13 Minn. L.R. 1, 
58 (1928); 53 A.L.R. 1485, 66 A.L.R. 397. As observed by Jones 
in his “Commentaries on Evidence,” Vol. 5, Sec. 2075, note 3, “Where 
there is no violation of a constitutional guarantee, the verity of the above 
quotation is absolute.” 

Under the Federal rule evidence obtained in violation of the Fourth 
Amendment is not admissible. At least half the states, following the 
lead of New York in People v. Defore, 242 N. Y. 13, 150 N.E. 585; 
certiorari denied 270 U.S. 657, 46 S. Ct. 353, 70 L. Ed. 784 (1926), 
and Massachusetts in Commonwealth v. Wilkins, 243 Mass. 356, 138 
N.E. 11 (1923), admit the evidence on the ground that a violation of 
law by an officer is no reason why a guilty criminal should escape. 
4 Wigmore, Evidence, Sec. 2183; State v. Reynolds, 101 Conn. 224, 
125 Atl. 636 (1924); Hall v. Commonwealth, 138 Va. 727, 121 S.E. 
154 (1924); see also: 20 Ky. L.J. 354 (negative view), 358 (positive 
view) (1932), 24 Ky. L.J. 191 (1936), 23 Va. L. Rev. 84 (1936). 
Ohio has recently adopted this view in State v. Lindway, 131 Ohio St. 
166, 2 N.E. (2d) 255, 5 Ohio Op. 538 (1936). The two rules are 
discussed in detail in 3 O.S.L.J. 73. 

In 1928, the Supreme Court was confronted with the specific ques- 
tion whether the use of evidence of private telephone conservations be- 
tween the defendants and others, intercepted by Federal prohibition 
officers tapping telephone wires off the premises, amounted to a violation 
of the Fourth Amendment. Olmstead v. U.S., supra. Mr. Chief Jus- 
tice Taft, speaking for the court with Justices Van Devanter, McRey- 
nolds, Sutherland, and Sanford concurring, asserted that the language 
of the Amendment could not be broadened to protect telephone wires 
reaching from the defendant’s house to the whole world; and that this 
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situation did not come within the rule followed in Gouled v. U.S., 
255 U.S. 298, 41 S. Ct. 261, 65 L. Ed. 647 (1921), since there was 
no actual entrance into the private quarters of defendant nor taking 
away of something tangible. He observed that the Gouled case, supra, 
carried the inhibition against unreasonable searches and seizures to the 
extreme limit. The court followed the common law rule that the 
unethical manner of obtaining the evidence did not make it inadmis- 
sible and declared that a standard which would forbid the reception of 
such evidence would make society suffer and give criminals greater 
immunity than had been known heretofore. The court decided that the 
Washington statute, Remington Compiled Statutes, 1922, Sec. 2656- 
18, or Remington’s Revised Statutes of Washington, Vol. 4, Sec. 2656- 
18 (1932), making interception of telephone messages a misdemeanor 
did not affect rules of evidence in Federal criminal trials but that con- 
gress might protect the secrecy of telephone messages by making them, 
when intercepted, inadmissible in evidence in such trials, by direct legis- 
lation. Mr. Justice Holmes in the Olmstead case, supra, called the 
conduct of the Prohibition officers “dirty business,” and said that less 
evil would result from a few criminals going unpunished, than from 
permitting the government to play an ignoble part by paying for other 
crimes in law enforcement. In a vigorous dissent, Mr. Justice Brandeis 
declared that present-day inventions and the inevitable progress of science 
in the immediate future necessitated a broader interpretation of the 
language of the Fourth and Fifth Amendments to include the scien- 
tific means by which the government may invade a man’s home and 
private life. Mr. Justice Butler was of the opinion that a broad view 
should be taken of constitutional safeguards when personal rights were 
concerned. Mr. Justice Stone concurred in most of the other dissenting 
opinions. 

On the basis of the United States Supreme Court decision in the 
Olmstead case, supra, the lower Federal courts admitted evidence ob- 
tained by wire tapping in all cases presented. Kerns v. U.S., 50 Fed. 
(2d) 602 (1931); Morton v. U.S., 60 Fed. (2d) 696; certiorari 
denied, 288 U.S. 607, 77 L. Ed. 982, 53 S. Ct. 401 (1932); Foley 
v. U. 8., 64 Fed. (2d) 1; certiorari denied, 289 U.S. 762, 77 L. Ed. 
1505, 53 S. Ct. 796 (1933); Bushouse v. U. §., 67 Fed. (2d) 843 
(1933); Beard v. U.S., 82 Fed. (2d) 837 (1936); U.S. v. Nardone, 
go Fed. (2d) 630 (1937); Smith v. U. S., 91 Fed. (2d) 556 (1937). 
Several bills were introduced and a congressional investigation of the wire 
tapping activities of Federal officers was conducted during this period, but 
no acts were passed relative to the admissibility of such evidence. The 
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appropriation for the Bureau of Prohibition in the Department of Justice 
for the fiscal year ending June 30, 1934, 47 Stat. 1381 (Mar. 1, 
1933), contained a provision that no part of the appropriation could be 
used to sponsor wire tapping in securing evidence of violations of the 
National Prohibition Act. In 1934, Congress enacted the Federal Com- 
munications Act, supra, (the relevant part of Sec. 605 is set out above). 
This section is almost identical with Sec. 27 of the Radio Act of 1927, 
44 Stat. at L., Pt. II Pub. Laws, 1172, except that control over wire 
messages is also given to the new commission. The United States Court 
of Appeals for the District of Columbia did not mention the Communi- 
cations Act in admitting evidence secured by wire tapping in the case of 
Beard v. U.S., supra, and in Smith v. U. S., supra, it held that Sec. 605 
did not render such evidence inadmissible. The Circuit Court of Ap- 
peals, Second Circuit, in U.S. v. Nardone, supra, followed this view 
with the comment that since Congress had not seen fit to adopt the sug- 
gestion of the Olmstead case, supra, by making evidence obtained by 
wire tapping inadmissible in evidence by direct legislation, it was bound 
to enforce the law of that case. 

However, Mr. Justice Roberts, giving the opinion of the Supreme 
Court in the principal case, found in Section 605 of the Communications 
Act the plain mandate of Congress that the secrecy of telephone mes- 
sages should be protected. “Person” as used in the section was inter- 
preted to include federal agents, and the ban on communication “to any 
person” prohibited testimony in court. The statement in the majority 
opinion that “Congress may have thought it less important that some 
offenders should go unwhipped of justice than that officers should resort 
to methods deemed inconsistent with ethical standards and destructive 
of personal liberty,” Nardone v. U. S., supra, seems reminiscent of Mr. 
Justice Holmes’ dissenting opinion in the Olmstead case, supra. 

In a dissenting opinion, concurred in by Mr. Justice McReynolds, 
Mr. Justice Sutherland argued that in view of the failure of Congress 
to pass all bills directly on the subject, if Congress had intended to 
shackle the hands of federal officers it would have done so in a more 
definite manner than by using the word “person”. He contended that 
the vast difference between interception by curious inter-meddlers and 
by government officers acting under orders from the Attorney General 
warranted the exclusion of federal officers from the prohibition of Sec- 
tion 605. The policy argument of this opinion is in accord with the 
majority opinion of Mr. Justice Taft in the Olmstead case. Mr. Justice 
Sutherland pointed out that several bills had been introduced expressly 
prohibiting federal agents from tapping wires, and that none of them 
were passed. 
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It will be noted that of the five justices who voted for conviction 
in the Olmstead case, three were no longer members of the Supreme 
Court when the Nardone case was decided; and that the other two voted 
for conviction in the latter case. Only one of the four dissenting justices 
in the former case is no longer a member, and the remaining justices 
voted against conviction in the principal case. The justices who have 
since been appointed also voted against conviction in the principal case. 
The court now seems definitely committed to the proposition that evi- 
dence secured by the wire tapping of Federal agents is inadmissible in 
the Federal courts, but the policy of the doctrine seems questionable. 

Wiis R. DEMING 


FIXTURES 


Priority oF LieEN—ConpDITIONAL SALE CONTRACT OR CHAT- 
TEL MortcaGE Over REAL Estate MortTGAGeE 


The vendor installed two hot-air furnaces in a dwelling house, 
under a conditional sale contract, filed July 16, 1932, in which it was 
agreed that the furnaces should remain personal property, and removed 
two furnaces then upon the premises. The furnaces were held in place 
by their own weight and attached to pipes and ducts already on the 
premises. At the time of the installation the realty was mortgaged to 
the Central United National Bank of Cleveland, which mortgage the 
Home Owners’ Loan Corporation paid on or about January 7, 1934, 
and took a first mortgage of the realty without actual notice of the 
conditional sale. In an action between the assignee of the contract and 
the Home Owners’ Loan Corporation, the Court of Appeals held that 
the furnaces were a part of the realty, and that the mortgagee of the 
realty had a superior right to the furnaces. Twentieth Century Heating 
&F Ventilating Co. v. Home Owners’ Loan Corporation, 56 Ohio App. 
188, 10 N.E. (2d) 229, 24 Ohio L. Abs. 56, 8 Ohio Ops. 237 
(1937). 

In order to determine the rights of a conditional vendor or chattel 
mortgagee and a mortgagee of the land it must first be ascertained 
whether the property covered by the agreement has lost its character as 
personalty and become a part of the realty. That, for so much as 
remains personal property, the vendor or chattel mortgagee has priority 
over the real estate mortgagee. See: Chase Manufacturing Co. v. Gar- 


ven, 45 Ohio St. 289, 13 N.E. 493, 90 D.R. 501 (1887); Keeler v. 
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Keeler, 31 N.J. Eq. 181 (1879); Pierce v. George, 108 Mass. 78, 
11 Am. Rep. 310 (1871). Courts, in considering whether a chattel 
has become a fixture, name one or more of the following tests: (1) 
mode of annexation, (2) appropriation or adaptation to the use of the 
realty, (3) the intention of the party making the annexation. This 
latter is an objective intention to be inferred from the nature of the 
article, the mode of attachment, the situation of the party making the 
annexation, and the purpose for which the annexation has been made. 
1 Tiffany, Real Property, 2nd Ed., p. 905; Teaff v. Hewitt, 1 Ohio 
St. 511, 59 Am. Dec. 634 (1853). While a few cases hold that a 
hot-air furnace is not a fixture, Rahway Savings Institution v. Irving 
Street Baptist Church, 36 N.J. Eq. 61 (1882); Towne v. Fiske, 127 
Mass. 125, 34 Am. Rep. 353 (1879), other cases, supported by the 
better reasons, find that it has become a part of the realty, because the 
furnace is essential to the use of the premises, and that it was annexed 
as a permanent improvement. Stockwell v. Campbell, 39 Conn. 362, 
12 Am. Rep. 393 (1872); Theilman v. Carr, 75 Ill. 385 (1874); 
Fuller-W arren Co. v. Harter, 110 Wis. 80, 85 N.W. 698, 53 L.R.A. 
603, 84 Am. St. Rep. 867 (1910); Lenoir Land Co. v. Haynes Heat- 
ing Co., 166 Tenn. 494, 63 S.W. (2d) 659 (1933). Although a 
chattel put upon realty has all the characteristics of a fixture, it will 
remain personalty, at least between the vendor and vendee, where it 
has been placed upon the premises under a chattel mortgage, conditional 
sale or other contract in which title is retained by the vendor. Broaddus 
v. Smith, 121 Ala. 335, 26 So. 34, 77 Am. St. Rep. 61 (1899); 
Hewitt v. General Electric Co., 164 Ill. 420, 45 N.E. 725 (1896). 
However, courts are not in accord as to the effect this agreement has 
upon the rights of real estate mortgagees. 

If the contest, in the principal case, had been between the plaintiff 
and the prior mortgagee, in the majority of jurisdictions, the plaintiff’s 
right of removal would have been valid. 1 Jones on Mortgages, 8th 
Ed., p. 710; Beatrice Creamery Co. v. Sylvester, 65 Colo. 569, 179 
Pac. 154, 13 A.L.R. 441, and note 448 (1919). Ohio has followed 
the rule that a chattel placed upon property under a chattel mortgage or 
conditional sale retains its character of personalty as against a prior 
mortgage on the real estate. Hine v. Morris, 7 Ohio D.R. 482, 3 Bull. 
515 (D.C. 1878); Gallett Rulli Co. v. Parish Brothers Co., 8 Ohio 
L. Abs. 702 (Ohio App. 1930); East Ohio Bld’g & Loan Co. v. 
Holland Furnace Co., 48 Ohio App. 545, 194 N.E. 598, 2 Ohio Ops. 
127, 17 Ohio L. Abs. 217 (1934). However, the real mortgagee has 


priority where the fixture has become an integral part of the realty, or, 
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where removal would cause material damage to the freehold or a sub- 
stantial diminution of the mortgagee’s original security. Concrete Silo 
Co. v. Warstler, 50 Ohio App. 334, 198 N.E. 189, 2 Ohio Ops. 204, 
19 Ohio L. Abs. 161 (1935); Detroit Steel Cooperage Co. v. Sister- 
ville Brewing Co., 233 U.S. 712, 34 Sup. Ct. 753, 58 L. ed. 1166 
(1914); Dauch v. Ginsberg, 214 Cal. 540, 6 Pac. (2d) 952 (1931). 
Courts state as reasons for protecting the chattel mortgagee or condi- 
tional vendor that the prior mortgagee has advanced nothing on the 
faith that such annexation would be made, and, where the chattel was 
sold under a conditional sale contract, that the mortgagor never ac- 
quired title; therefore, the mortgagee could not. Binkley v. Forkner, 
117 Ind. 176, 19 N.E. 753, 3 L.R.A. 3 (1888); Wurlitzer Co. v. 
Cohen, 156 Md. 368, 144 Atl. 641 (1929). A few states have fol- 
lowed the so-called Massachusetts rule that the prior real estate mortga- 
gee’s rights are superior to those of the conditional vendor or chattel 
mortgagee. After the execution of the real estate mortgage it is not 
within the power of the mortgagor, by agreement with any third per- 
son, to deprive the mortgagee of articles affixed to the premises. Clary v. 
Owen, 81 Mass. 522 (1860); Greene v. Lampert, 274 Mass. 386, 
174 N.E. 669 (1931); Gaunt v. Allen Lane Co., 128 Me. 41, 145 
Atl. 255, 73 A.L.R. 738, and note 748 (1929). 

Where a fixture replaces another, which was a part of the realty 
when the real estate mortgage was executed, some courts have held 
that the conditional vendor or chattel mortgagee no longer has a right 
to remove the article. Bass Foundry &§ Machine Works v. Gallentine, 
99 Ind. 525 (1885). Ordinarily this makes no difference, but the 
rights of the parties on account of the removal of the old fixtures will 
be equitably adjusted. Bromich v. Burkholder, 98 Kan. 261, 158 Pac. 
63, L.R.A. 1916F 1275 (1916); Omaha Loan & Building Assn. v. 
Bigelow-——Neb.—, 274 N.W. 574 (1937). 

A chattel mortgage, conditional sale contract or other agreement, 
which stipulates that an article remain personalty, is valid against a sub- 
sequent mortgagee of the realty who has notice of the same. Simons v. 
Pierce, 16 Ohio St. 215 (1865); Hunt v. Bay State Iron Co., 97 
Mass. 279 (1867); Haven v. Emery, 33 N.H. 66 (1856). But, in 
most jurisdictions, the subsequent mortgagee of the realty, without actual 
or constructive notice of the conditional sale contract or chattel mort- 
gage, is not bound by the agreement. 1 Jones on Mortgages, 8th Ed., 
p. 713; Brennan v. Whitaker, 15 Ohio St. 446 (1864); Case Manu- 
facturing Co. v. Garven, supra. The vendor consents, at least impliedly, 
to the annexation, which justifies the mortgagee’s relying on the fixture 
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for security. Davenport v. Shants, 43 Vt. 546 (1870). A few courts 
have protected the conditional vendor against the subsequent real estate 
mortgagee, who had no notice of the agreement. Baldwin v. Young, 
47 La. Ann. 1466, 17 So. 883 (1895); Adams Machine Co. v. Inter- 
state Bld’g. &F Loan Ass’n., 119 Ala. 97, 24 So. 857 (1898). In the 
latter case the court said that the subsequent mortgagee owes a “duty of 
inquiring and ascertaining for himself, as must every purchaser of 
chattels, the title of the vendor or mortgagor.” 

According to the weight of authority, filing or recording of a chattel 
mortgage or conditional sale contract is not constructive notice to the 
subsequent mortgagee of the realty to which the fixture is annexed. 
Brennan v. Whitaker, supra; Case Manufacturing Co. v. Garven, 
supra; Brunswick-Balke Collender Co. v. Franzke-Schiffman Realty 
Co., 211 Wis. 659, 248 N.W. 178 (1933). Courts have pointed out 
that it is the policy of the law that instruments relating to real estate 
should appear in real estate records, and that the prospective mortgagee 
of the realty cannot be expected to search records relating to personal 
property. Phillips v. Newsome, 179 S.W. 1123 (Tex. Civ. App. 
1925); Tibbetts v. Horne, 65 N.H. 242, 23 Atl. 145, 15 L.R.A. 56 
(1889). However, in a number of jurisdictions, filing or recording of 
the chattel mortgage or conditional sale is constructive notice. Im re 
Atlantic Beach Corp., 244 Fed. 828 (D.C. Fla. 1917); Liddell Co. v. 
Cork, 120 S.C. 481, 113 S.E. 327, 23 A.L.R. 800, and note 805 
(1922); Sword v. Low, 122 IIl..487, 13 N.E. 826 (1887). Where 
this rule is followed failure to record or improper recording gives the 
subsequent mortgagee priority to fixtures over the chattel mortgagee or 
conditional vendor. Continental Gin Co. v. Sims, 103 Okla. 191, 229 
Pac. 818 (1934); Cunningham v. Cureton, 96 Ga. 489, 23 S.E. 420 
(1894). In the states where recording of the chattel mortgage or con- 
ditional sale is constructive notice, and where the Uniform Conditional 
Sales Act has been adopted (Alaska; Arizona; Delaware; Indiana; 
New Jersey; New York; Pennsylvania; South Dakota; West Virginia; 
Wisconsin, 2 U.L.A. Supp. Pg. VII the subsequent mortgagee’s right to 
fixtures is superior, if removal would cause material injury to the free- 
hold. Lasch v. Columbus Heating & Ventilating Co., 174 Ga. 618, 
163 S.E. 486 (1932); Lumpkin v. Holland Furnace Co., 118 N.J. 
Eq. 313, 178 Atl. 788 (1935). The Uniform Conditional Sales Act, 
2 U.L.A. Sec. 7, p. 12, provides that the conditional vendor, in order 
to have a right to fixtures against the subsequent mortgagee of the 
realty, must file the contract in the office where a deed of the realty 
would be recorded or registered. Excluding the states where this act or 
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a similar statute is in force, or where filing or recording of the chattel 
mortgage or conditional sale contract is constructive notice, in the major- 
ity of jurisdictions, the only methods suggested for protecting the vendor 
of personal property, that will be affixed to realty, are to take a real 
estate mortgage of the property, properly recorded, Brennan v. Whit- 
aker, supra; Tibbets v. Horne, supra, or to perfect a lien upon it under 
the Mechanics’ Lien Law. Garven v. Hogue &§ Donaldson, 14 W. L. 
Bull 175 (Ohio C.C. 1885). 

Although a mechanic’s lien would afford protection for the erecting 
of fixtures upon property, it would not create a lien upon the separate 
articles for the purchase price. Ohio G.C. 8310. The suggestion in the 
Ohio cases, Brennan v. Whitaker, supra; Garven v. Hogue & David- 
son, supra, of perfecting a lien upon fixtures by a real estate mortgage, 
while affording security to the vendor against a subsequent mortgagee, 
is, in effect, precluding the use of conditional sale contracts of articles 
affixed to the realty. In the writer’s opinion, there is a real need for 
legislation similar to Section 7 of the Uniform Conditional Sales Act, 
2 U.L.A. 12, providing constructive notice to subsequent mortgagees 
or purchasers, by filing the contract in the office of the records of realty. 
With such a statute, in case of doubt whether the property, as affixed, is 
a chattel or fixture, the vendor could file two contracts, just as he can 
in a sale by mortgage file both a chattel and real estate mortgage upon 


the article. 
IrHAMAR D. WEED 


MUNICIPAL CORPORATIONS 


Liasitiry oF MunicipaL Corporations FOR UNEMPLOy- 
MENT INSURANCE 


With the enactment of the Ohio Unemployment Compensation Act 
(Ohio Gen. Code 1345-1—1345-35), the municipalities of this state 
have been faced with a perplexing situation. The Act, in providing for 
exemptions, has defined the term employment as not including “service 
performed in the employ of any governmental unit, municipal or public 
corporation, political subdivision, or instrumentality of the United States 
or of one or more states or political subdivisions in the exercise of purely 
governmental functions.” In thus dealing with the government em- 
ployee Ohio has adopted an unique course; the other states have in all 
instances framed their statutes so as to give complete exemption to 
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employees of federal, state, and municipal governments. The limitation 
of the exemption, in Ohio, to employees of governmental units engaged 
in purely governmental functions has resulted in a problem of no little 
consequence to the municipalities of the state, faced as they have been 
in the last several years with a struggle ot keep within budgets already 
strained to the limit. 

Faced with the problem of interpreting the scope of the statutory 
exemption, the Unemployment Commission, chiefly on the basis of 
Opinion No. 1069 of the Attorney-General, finally concluded that 
employees in the following departments were exempt: Police, fire, 
health, street cleaning and maintenance, sewage disposal, sewer construc- 
tion, garbage and waste collection as a health measure, and _ hospitals. 
The contrary was concluded as to employees connected with light plants, 
auditoriums, markets, stadiums, garbage collection and disposal as a 
revenue measure, cemeteries, operation and upkeep of sewers, parks and 
public property, and waterworks. Issue was joined especially on water- 
works, the cities contending that the employees thereof were exempt 
from the act because engaged not in a proprietary, but in a purely gov- 
ernmental function. Subsequently the Attorney-General, in Opinion 
No. 1341, reaffirmed his previous decision, holding such employees to be 
within the scope of act. 

Unsuccessful in this approach, the municipalities then shifted the 
argument to a technical one of the proper construction of the exemption 
clause itself, claiming that the phrase “in the exercise of purely govern- 
mental functions” modified the word “instrumentality” only. This con- 
tention they based upon the grammatical construction of the exemption 
clause, reinforced by the theory that since the instrumentalities of gov- 
ernment may exercise either governmental or proprietary functions, the 
qualifying phrase has clear meaning in relation to the use of the word 
“instrumentality,” and, therefore, that employees coming under other 
divisions of the clause are not within the act regardless of whether or 
not such employees are engaged in “purely governmental functions”. 
Quite recently the Attorney-General, in Opinion No. 1769, dealing 
with enforcement of the act against federal agencies, took occasion to 
answer this contention with the contrary one that the qualifying phrase 
modifies the entire subsection. But while representing the most recent 
development in the problem, and undeniably carrying difficulties of its 
own, this matter of the proper reading of the provision seems to be but 
a temporary phase of the underlying struggle over the question of what 
constitutes “governmental” and what “proprietary” in relation to specific 
functions now carried on by Ohio municipalities. 
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In support of their position the cities have relied heavily upon the 
case of Brush v. Commissioner of Internal Revenue, 300 U.S. 352, 575 
Sup. Ct. 495, 81 Law Ed. 691 (1937), which involved the power of 
Congress to tax an employee of the New York City Municipal Water 
Supply. The Court, through Mr. Justice Sutherland, there held that 
such an employee was not subject to the federal income tax, declaring 
also that the cases on tort liability are not authoritative in the field, and 
incidentally dismissed the test of using the presence or absence of profit 
as a factor in determining the classification of a particular function as 
governmental or proprietary. The Attorney-General and, through him, 
the Commission, on the other hand have looked for guidance to the 
principles controlling municipal liability in tort; this seems clear both 
from the Attorney-General’s specific reliance upon some of the Ohio 
cases in this field and from the high degree of correlation between the 
rulings above indicated and the Ohio decisions as a whole. Analysis of 
these decisions on tort liability of cities reveals that in the construction 
and operation of public utilities, such as light power and heating plants, 
and water works, municipalities are deemed to act in their private or pro- 
prietary capacities. City of Piqua v. Morris, 98 Ohio St. 42, 127 N.E. 
300 (1918); City of Salem v. Harding, 121 Ohio St. 412, 169 N.E. 
457 (1927), dictum. This view was clearly embraced in the dictum 
contained in the late case of City of Niles v. Union Ice Corp., 133 
Ohio St. 169 (1938), which decision was announced almost a year 
after the Brush case was handed down. So also have the courts of Ohio 
held the following to be proprietary in nature: Cemeteries, City of 
Toledo v. Cone, 41 Ohio St. 149 (1884); operation and upkeep of 
sewers, City of Portsmouth v. Mitchell Manufacturing Co., 113 Ohio 
St. 250, 148 N.E. 846 (1935); markets, City of Wooster v. Arbenz, 
116 Ohio St. 281, 156 N.E. 210 (1927), dictum. The bases of such 
holdings are that such functions are not supported out of the general 
funds, nor are they necessary to the safety, welfare and health of the 
general public, and that with the exception of the operation of sewers 
the services are in part at least in competition with private business. 

On the other hand the Ohio decisions point to the conclusion that 
the following functions are deemed governmental: parks, Selden v. City 
of Cuyahoga Falls, 132 Ohio St. 223, 6 N.E. (2d) 976 (1937); City 
of Cleveland v. Walker, 52 Ohio App. 477, 3 N-E. (2d) 990 (1936); 
sewer construction, City of Salem v. Harding, 121 Ohio St. 412 
169 N.E. 457 (1929); hospitals, Lloyd v. City of Toledo, 42 Ohio 
App. 36, 180 N.E. 716 (1931); garbage collection and disposal, 
State ex rel. Moock v. City of Cincinnati, 120 Ohio St. 500, 166 N.E. 
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583 ( 1929); Sarley v. City of Cleveland, 30 Ohio Law Rep. 640 
(1929); collection of ashes, Shilling v. City of Cincinnati, 22 Ohio 
C. C. (N.S.) 526 (1915); maintenance of streets and highways, City 
of Wooster v. Arbenz, 116 Ohio St. 281, 156 N.E. 210 (1927); see 
Hamilton vy. Dilley, 120 Ohio St. 127, 165 N.E. 715 (1929); and 
street cleaning, City of Akron v. Butler, 108 Ohio St. 122 (1923). 
Thus in only one situation has there been a departure from the admin- 
istrative policy of interpreting the exemption clause in the light of the 
tort liability cases; though the operation of parks is, in Ohio, deemed 
governmental so far as liability for tort is concerned, the Attorney- 
General and the Commission have declared it to be proprietary for the 
purpose of the Unemployment Insurance Act. 

This divergency in the approach of the cities on the one hand and 
the state enforcement officials on the other poses this question: Which of 
the two approaches is the most pertinent in interpreting the exemption 
clause? In considering the propriety of the instrumentality analogy it 
is important to note that the theory therein is concerned with the opti- 
mum relation of one sovereign to another in a dual form of government. 
The underlying theory therein looks to an altogether different prob- 
lem; consequently, the use of such an analogy in attempting to set a 
standard in the problem under discussion seems inapplicable. As a basis 
of comparison, the analogy to the tort cases comes much closer, for the 
tort field deals with the relation between government and the individual, 
where, as here, the municipality is engaged in various lines of activity. 

Indeed, in the interpretation of the exemption provision of the Un- 
employment Insurance Act there is much to be said in support of even 
stricter delimitation of the scope of the term governmental than has been 
made in the tort liability cases. Support for such a view can be found 
both in the legislature’s use of the restrictive word “purely” in the exemp- 
tion subsection and in recent legislation on the matter of municipal 
liability in tort. For the statutes have gone beyond decisions of the 
courts and as a result have imposed liability in fields presumed to be 
governmental. By Ohio Gen. Code, Sec. 3714 liability is imposed with 
respect to street maintenance; while Sec. 3714-1 imposes liability upon 
cities for the acts of its servants in the operation of vehicles upon the 
public highways, save only in the case of police and fire department 
activities. 

Furthermore, as “state socialism” gains ground, and as municipal 
corporations expand continually into those activities which were once 
considered the area of private enterprise, it seems not only reasonable 
but necessary to impose in such situations the same business costs upon 
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the government as are placed upon the private employer. See Borchard, 
“Government Liability in Tort,” 34 Yale L. J. 129 (1924). Such a 
tendency is already marked in the field of Workmen’s Compensation 
wherein employees of state and municipal units are afforded protection 
against accident. The expected result is that the double standard implicit 
in the ancient concept of immunity of government has become increas- 
ingly untenable. In the words of Judge Wanamaker contained in Fow- 
ler v. City of Cleveland, 100 Ohio St. 158, 126 N.E. 72 (1919): “The 
whole doctrine of immunity given to a sovereign state was based upon 
the assumption of the divine right of kings—a king can do no wrong, 
he is infallible, or, if he do wrong, no subject has any right to complain. 
This doctrine has been shot to death on so many different battlefields 
that it would seem utter folly now to resurrect it, even by the judgment 
of a court of last resort.” 
Rosert G. RosENBERG 


NEGOTIABLE INSTRUMENTS 


REcovERY BY DraweEeE BANK oF PAYMENT ON A CHECK WITH 
ForGED INDORSEMENTS 


Defendant bank, a purchaser for value, indorsed guaranting prior 
restrictive indorsements and received payment of a check drawn by the 
plaintiff on itself payable to four payees. The indorsements of three of 
the payees were forged by the fourth. The plaintiff brought an action 
for the recovery of the money paid out on the check. Held: the plaintiff 
may recover unless precluded because of waiver, estoppel, or laches on its 
part. Whether recovery is barred is a jury question. State Planters Bank 
& Trust Co. of Richmond, Va. v. Fifth-Third Union Trust Co. of 
Cincinnati,'56 Ohio App. 309, 10 N.E. (2d) 935 (1937). 

The Uniform Negotiable Instruments Law was passed by the Ohio 
legislature in 1902. Only a few of the many questions which may arise 
under the act have been passed on by our appellate courts. Heretofore 
there has been no direct adjudication by any Ohio appellate court on 
the question of the right to the recovery of payment by the drawee on 
an instrument with a forged indorsement although the question arose in 
the Provident Savings Bank v. The Fifth-Third Union Trust Co., 43 
Ohio App. 533, 183 N.E. 885 (1932). In that case it was unnecessary 
to directly pass on the question as the drawee was held unable to recover 
on other grounds. 
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It is well established that the drawee bank may recover the money 
paid out to one whose title is dependent on a forged indorsement. Levy 
v. First National Bank, 27 Neb. 557, 43 N.W. 354 (1889); First 
National Bank of Minneapolis v. City National Bank of Holyoke, 182 
Mass. 130, 65 N.E. 24, 94 Am. St. Rep. 637 (1902); The First Na- 
tional Bank of Chicago v. The Northwestern National Bank of Chicago, 
152 Ill. 296, 38 N.E. 739, 43 Am. St. Rep. 247, 26 L.R.A. 289 
(1894); First National Bank in Miles City v. Fed. Reserve Bank of 
Minneapolis, 88 Mont. 589, 294 Pac. 1105 (1931); Cosmopolitan 
State Bank v. Lake Shore Trust & Savings Bank, 343 Ill. 347, 175 
N.E. 583 (1931). Recovery is based on either of two theories. (1) 
The mere presentment for payment is at common law an implied war- 
ranty upon which recovery may be predicated. Insurance Co. of North 
America V. Fourth National Bank of Atlanta, 12 Fed. (2d) 100 (1926); 
First National Bank in Miles City. v. Fed. Reserve Bank of Minneapo- 
lis, supra. (2) Money paid out under a mistake of fact may be recov- 
ered. State v. Broadway National Bank, 153 Tenn. 113, 282 S.W. 
194 (1926); Farmers’ National Bank of Augusta v. Farmer’? & 
Trader’ Bank of Maysville, 159 Ky. 141, 166 S.W. 986 (1914). 
That the drawee in the principal case was also the drawer does not pre- 
clude recovery. American Express Co. v. Peoples’ Sav. Bank, 192 Iowa 
366, 181 N.W. 701 (1921); Farmers’ Bank & Trust Co. v. Farmers’ 
State Bank of Brookport, 148 Ark. 599, 231 S.W. 7 (1921); 
State v. Broadway Nat. Bank, supra. Little support can be found under 
the Negotiable Instruments Law for allowing such recovery. Section 66 
is not applicable even though the instrument is indorsed on presentment 
to the drawee. That section expressly states that the warranty created 
accrues to the benefit of a holder in due course. There is no negotia- 
tion by presenting an instrument for payment. The drawee meets its 
obligation by making payment. It does not purchase the instrument. 
The drawee does not become a holder in due course. Brannan on Ne- 
gotiable Instruments, 5th edition, p. 748; Figures v. Fly et al., 137 
Tenn. 358, 193 S.W. 117 (1917); Wells Fargo Bank & Union 
Trust Co. v. Bank of Italy et al., 214 Cal. 156, 4 Pac. (2d) 781 
(1931); Nat. Bank of Commerce of Lincoln v. Farmers’ & Mer- 
chants’ Bank of Lincoln, 87 Neb. 841, 128 N.W. 522 (1910). 

Under the doctrine of Price v Neal, 3 Burt. 1354 (1762), of which 
section 62 of the Negotiable Instruments Law is a legislative qualifica- 
tion, the drawee is bound to know the signature of the drawer. It may 
not recover payment because of a mistaken belief in the validity of the 
signature of the drawer. As to the validity of the drawer’s signature 
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it acts at its peril. This does not place too great a burden upon the 
drawee for it is in a better position to determine such validity than is a 
stranger who purchases the instrument after it has passed through many 
hands. The drawee bank has on file a signature of the drawer of the 
check with which it may make comparisons. But as to determining the 
validity of the indorsers’ signatures such is not the case. The drawee 
has no device to aid it short of contacting all of the supposed indorsers. 
Such an additional burden placed on the drawee would greatly impede 
the use of checks as the drawee would be incurring a great risk every 
time it honored an indorsed check. The drawee, as was pointed out in 
the principal case, is not bound to know the signatures of the indorsers. 
It does not, by making payment, warrant the validity of the indorse- 
ments. First Nat. Bank in Miles City v. Fed. Reserve Bank of Minne- 
apolis, supra; Nat. Bank of Commerce v. First Nat. Bank of Coweta, 
51 Okla. 787, 152 Pac. 596, L.R.A. 1916 E p. 537 (1919); 29 Ohio 
Jur. 1060. 

The indorsement of the defendant in the principal case guaranteed 
prior restrictive indorsements but there were no such indorsements. Had 
the indorsements guaranteed all prior indorsements the presenter would 
have been liable on that contract. Fallick et al. v. Amalgamated Bank 
of New York et al., 232 App. Div. 127, 249 N.Y.S. 238 (1931); 
Real Estate-Land Title and Trust Co. v. United Sec. Trust Co., 303 
Pa. 273, 154 Atl. 593 (1931); District Nat. Bank of Washington, 
D. C., v. Washington Loan & Trust Co., 65 Fed. (2d) 831 (1933). 
For such indorsement is a contract of guaranty even though there is no 
negotiation to the drawee. 

The court in the principal case referred to one in the position of the 
defendant as a holder. Section 191 states that “fa ‘holder’ means the 
payee or indorsee of a bill or note, who is in possession of it, or the bearer 
thereof.” From this it can be seen that one claiming under a forged 
indorsement’/cannot qualify as a holder. 

The holding in the instant case is on firm ground both in principle 
and in precedent. 

Jerome H. Brooks 
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PLEADING 


APPEALABILITY OF A DECLARATORY JUDGMENT 


In the recent case of Dillon v. Gaker, 57 Ohio App. 90, 25 Ohio 
L. Abs. 282, 10 Ohio Op. 130 (1937), the plaintiff sought a declara- 
tion under the Ohio declaratory judgments statute, Ohio Gen. Code, 
Sections 12102-1 to 12102-15, as to whether a restriction contained in 
a deed which was set forth in written contract was enforceable. If said 
restriction was found to be enforceable, it would determine the right to 
maintain a mandatory injunction, if a violation of this restriction was 
attempted. The construction of the written contract is the matter pri- 
marily involved. The majoriy of the court held that since the causes 
set forth had always been cognizable in chancery the case was appeal- 
able on both questions of law and fact. The theory behind this opinion 
being that, as the primary matters of the litigation were cognizable in 
chancery, it was a chancery case and appealable as such. The majority 
opinion approves and follows two earlier Ohio appeals cases, Kochs v. 
Kochs, 49 Ohio App. 327, 197 N.E. 255 (1935); and Kresge Co. v. 
B.D.K. Co., 52 Ohio App. 101, 3 N.E. (2d) 529, 6 Ohio Op. 236 
(1935). 

The dissenting judge is of the opinion, “that such a special statutory 
proceeding, unknown to the chancery courts, can not under any circum- 
stances, regardless of the character of the relief sought, be a chancery 
case.” The dissent is thus based upon the argument that declaratory 
judgments were not within the jurisdiction of chancery prior to the 
statute, and therefore as the new remedy was created solely by the 
statute, it can be appealable only on questions of law for it is not a 
chancery case within Art. IV, Sec. 6 of the Constitution of Ohio. 

The controversy between the majority and dissenting opinions is 
based on the question whether the character of the relief sought in a 
given complaint determines the appealability of the statutory declaratory 
judgment, or, whether such a remedy historically was inherent to equit- 
able jurisprudence. On closer analysis it appears that the character of 
relief sought in every declaratory judgment proceeding is to “declare 
the existence of a jural relation, i.e. some right, privilege, power or 
immunity in the plaintiff, or some duty, no-right, liability, or disability 
in the defendant.” Borchard, “The Declaratory Judgment,” 28 Yale 
Law Jour. 1, 5. It is submitted that the solution of the appealability of 
the statutory declaratory judgment will be found in the answer to the 
question: Is a declaratory judgment a chancery case? 
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It is quite generally recognized that there was no jurisdiction either 
in law or equity to render a merely declaratory judgment without 
awarding any remedial process prior to the statutes authorizing declara- 
tory judgments. 33 Corpus Jur. 1097. It is true that, incidental to 
other relief, declarations and constructions could be made by courts of 
chancery. That, however, is a vastly different jurisdiction than the type 
of declaratory judgment rendered under the statutory declaratory judg- 
ment remedy. Construction of written instruments for the mere in- 
formation of the parties, disconnected from some executory equitable 
relief, would not be granted by the chancery courts prior to the statutes. 
Bevans v. Bevans, 69 N.J. Eq. 1 (1905). It was the decree in chan- 
cery, not the declaration of rights, that was effective in granting relief. 
Regardless of the clarifying effect of such declaration, it had no value 
if its principle could not be carried into effect by decree. Woods v. 
Fuller, 61 Md. 457 (1884). Such a decree was not within the juris- 
diction of chancery. Chipman v. Montgomery, 63 N.Y. 221 (1875); 
Bussy v. McKie, 2 S.C. McCord Eq. 23, 16 Am. Dec. 628 (1827); 
Hart v. Darter, 107 Va. 310, 38 S.E. 590 (1907); In re John, 30 
Ore. 494, 47 Pac. 341 (1896); and Pomeroy, Eq. Jur. 1156. 

In England, where one should look to see the true original limita- 
tions of equity’s jurisprudence, it was said “in equity a declaration of 
rights was never granted unless there was some relief that could be 
given.” Baxter v. London County Council, 63 L.T.R. 767 (1890). 
Lord Brougham in Earl of Mansfield v. Stewart, 5 Bell 139, 160 
(1846), expressed an envy of Scottish jurisprudence that allowed the 
“beneficial and most admirably contrived form of proceeding called a 
declaratory action.” He lamented that in England there was no anal- 
ogy. The English view was set forth in Guaranty Trust Co. v. Hannay 
& Co., 2 K.B. 536, 12 A.L.R. 1 (1915), that no right to a declara- 
tory judgment existed, except as incidental to other consequential relief 
prior to the English declaratory judgment statutes. See Lawrence, 
Equitable Jurisprudence, p. 988. 

“Declaratory judgments were not recognized in Ohio generally 
until the new Probate Code went into effect,” Wagner v. Schrembs, 
44 Ohio App. 44, 184 N.E. 292 (1932). In certain instances equity, 
in the absence of statute, did render declaratory judgments, Wiswell v. 
First Cong. Church, 14 Ohio St. 31 (1862); Bowen v. Bowen, 38 
Ohio St. 426 (1882), but only as incidental to other relief. 

In spite of the foregoing conclusion against the equitable jurisdiction 
over declaratory judgments and while the general rule was as stated by 
Ross, J., that declaratory judgments were not rendered by chancery 
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prior to the statutes, nevertheless there have been found sporadic instances 
where chancery granted a form of declaratory relief not incidental to 
any corrective relief. Thus in Greenough v. Greenough, 284 Ill. 416, 
120 N.E. 272 (1918), while the court held it lacked jurisdiction to 
construe a will, it actually made a declaration of the rights of the parties 
in telling why it would not make the construction requested. In Bankers 
Surety Co. v. Meyer, 205 N.Y. 219, 98 N.E. 399 (1912), which is 
one of the strongest instances of chancery making a declaratory decree, 
certain notes made by the decedent and which his executor rejected 
because they were not due, were declared to be valid claims against the 
estate. This was a true declaratory judgment rendered by chancery in 
the absence of statute. Another court of chancery construed a will with- 
out holding as a prerequisite that there be a trust involved. Haseltine v. 
Sheperd, 99 Me. 495, 59 Atl. 1025 (1905). 

In certain other classes of cases the relief decreed in some respects 
resembles declaratory relief. For example, instructions respecting the 
management of trust estates given to trustees has always been cognizable 
in chancery. It is believed that in the trust field is found the only gener- 
ally recognized -instance of this power of chancery to declare by its 
decree. This declaratory right is severely restricted to trusts, which 
always fell within chancery jurisdiction. Donohoe v. Rogers, 168 Cal. 
700, 144 Pac. 958 (1914); Porten v. Peterson, 139 Minn. 152, 166 
N.W. 183 (1918). In interpleader cases where the conflicting claims 
to ownership of property or funds in the hands of a stakeholder exist, 
the proceeding at the instance of the stakeholder is in some respects 
similar to a declaratory judgment. There the decree declares that the 
applicant is relieved of all liability. ‘The equitable action for the removal 
of cloud on title so far as it does not direct cancellation of any instrument 
or other cloud, is merely a declaration of the plaintiffs title, in effect a 
declaratory decree. Likewise in regard to boundary disputes, chancery 
has had jurisdiction from time immemorial to declare the rights of the 
parties. Boone v. Robinson, 151 Ky. 715, 152 S.W. 753 (1913); and 
Krause v. Note, 217 Ill. 298, 75 N.E. 362 (1905). 

While the foregoing instances afford some authority for the conten- 
tion that an inherent equitable jurisdiction to render declaratory judg- 
ments existed prior to the statutes, it is submitted that, except in the 
cases of the trusts and the bills to remove cloud on title, the instances 
are spasmodic and desultory and do not afford a sufficient basis for the 
general conclusion that declaratory judgments were cognizable in 
chancery. 

The very fact that legislation was thought to be necessary to create 
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this remedy shows that due to the lack of remedy both at common law 
and chancery, and due to the great demand for such a remedy, the 
statutes were enacted. In the case of In re Ungaro, 88 N.J. Eq. 25, 
102 Atl. 244 (1917), the court of chancery admitted it would have 
been unable to construe wills and other written instruments prior to the 
statute but that now such a declaratory remedy was available. 

In the principal case the dissenting opinion is apparently well sup- 
ported by authority in its position that the declaratory judgment was 
purely a creature of statute and not within the inherent jurisdiction of 
chancery. It is well settled in Ohio that the question of the appealability 
of a case depends upon whether the basic principle of the statute is 
equitable in character and based upon some equitable doctrine. Harper 
& Kirschten Shoe Co. v. The 8. & B. Shoe Co., 16 Ohio App. 387 
(1922). Clearly the basic principle and character of the declaratory 
judgment statute is not equitable. Therefore the declaratory judgment 
is not a chancery case and can not be appealed on both questions of 
law and fact. 

To have the appellate review of the declaratory judgment on law 
alone will in no manner harm the effectiveness of the declaratory judg- 
ment remedy or do violence to any sound principle of policy. On the 
contrary it will better serve the declaratory judgment, the aim of which 
is speed and simplicity in securing the relief sought, by avoiding a trial 
de novo on appeal thus securing greater dispatch in the final disposition 
of the litigation. 

Kari RUEDIGER 


REAL PROPERTY 


Lanp Trust CERTIFICATES 


The testatrix, Frances Helen Rawson, transferred personal property 
to a trustee. With her consent and approval, a part of the income was 
invested in certain “and trust” certificates. At her death, these formed 
a part of the estate and the question was whether they passeed by the 
will to the devisees of the real estate or to the legatees of the personal 
property. The court, construing the will and declaring the rights of 
certain beneficiaries, held the certificates passed as real estate to the 
devisees named in the will. The judgment was affirmed by the Court 
of Appeals. The First Natl. Bank, Exr., v. Davis, 56 Ohio App. 388, 
g Ohio Op. 443 (1937). 


Land trust certificates are a comparatively recent development of 
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the ancient form of investment known as ground rent. The usual 
method of creation is for the holder of the title to transfer it to a trustee, 
natural or corporate, who then makes a long-term lease, renewable 
forever, with a privilege of purchase. Certificates of beneficial interest 
are issued and the holders become owners of a proportionate equitable 
interest in real estate, entitled to a proportionate share of the proceeds 
of the land, whether rent or purchase price, but with no share in the 
management. For a general discussion of the subject see Goldman and 
Abbott, Land Trust Certificates With Relation to Ohio Law, 2 Cin. 
L. Rev. 255 (1928). The result is hardly distinguishable from a 
Massachusetts or business trust created to deal in land, generally termed 
a pure trust as distinguished from situations where a reservation of sub- 
stantial control results in partnership liability. For examples of the form 
of the certificates and declarations of trust see 3 Jones, “Mortgages,” 
Secs. 2510-2527 (1928); Bogert, “Trusts and Trustees,” V. 6, Secs. 
1102-1106 (1935). 

As indicated by the principal case, the controlling factor is the 
nature of the interest held by the cestui que trust or certificate holder. 
That interest has become increasinly one in rem and is now substantally 
equivalent to equitable ownership of the trust res, the cestut que trust of 
course retaining certain im personam rights. Scott and Stone, Nature of 
the Rights of the Cestut Que Trust, 17 Col. L.R. 269, 467 (1917); 
Bogert, supra, V. 1, Sec. 183. Since the certificate holder’s interest is 
an equitable interest in realty, the decision in the principal case follows 
logically from early Ohio cases holding that equitable interests in land 
are real interests and subject to the laws of descent relating to interests 
in land. Lessee of Avery v. Dufrees, 9 Ohio 145 (1839); Biggs v. 
Bickel, 12 Ohio St. 49 (1861); Bolton v. Bank, 50 Ohio St. 290, 
33 N.E. 1115 (1893). 

The nature of the certificate holder’s interest is especially important 
in the field of taxation, under the general principles that tangibles are 
assessed by the law of the situs, intangibles by the law of the domicile of 
the owner, and that the courts will be reluctant to tolerate double taxa- 
tion. Hicks, Nature of the Right of a Cestut Que Trust with Particular 
Reference to Taxation, 2 OS.L.J. 321 (1936); Bogert, supra, 
V. 2, Sec. 262, 263. In Senior v. Braden, 295 U.S. 422, 55 Sup. Ct. 
800, 79 L. Ed. 1520, 100 A.L.R. 794 (1935) the Supreme Court 
held that an attempt to tax the holder’s interest in the certificate as an 
intangible was an improper tax on the realty, although measured by a 
percentage of the income. It had been previously indicated in Ohio that 
holders of land trust certificates were not required to list them for taxa- 
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tion. 1926 Atty. G. Op. 375. However, it seems the income is clearly 
subject to the federal income tax as “income from fiduciaries” and also 
to a state income tax levied on it as such and not as a property tax. The 
Suoreme Court recently held income from rents of land taxable to the 
recipient at the place of his domicile although the land is located outside 
the state. People v. Graves, 300 U.S. 308, 57 Sup. Ct. 466, 81 L. 
Ed. 666 (1937). The holder is thus subject neither to personal property 
taxes, since he has an interest in realty, nor to real property taxes, since 
they are paid by either the trustee or lessee. Land trust certificates are 
properly included in an estate tax, and subject to inheritance, succession, 
or death transfer taxes in the state where the land lies. Bates v. Probate, 
131 Me. 176, 160 Atl. 22 (1932); Baker v. Commissioner, 253 
Mass. 130, 148 N.E. 593 (1925); Peabody v. Stevens, 215 Mass. 
129, 102 N.E. 435 (1913); Trust Co. v. Schnader, 293 US. 112, 
55 Sup. Ct. 29, 79 L. Ed. 228 (1934). 

In some cases, the intent of the parties has been given weight and 
they have been allowed to control the nature of the property by a clause 
in the trust agreement providing that the holder’s property is to be 
treated as personal property for all purposes and that he shall have no 
interest in the realty held by the trustee. Duncanson v. Lill, 322 Ill. 
528, 153 N.E. 618 (1926); Sweesy v. Hoy, 324 Ill. 319, 155 N.E. 
323 (1927). The same result has been reached by necessary implica- 
tion from the trust agreement. In re Stephenson’s Estate, 171 Wis. 
452, 177 N.W. 579 (1920). 

Since a trust means equitable ownership in the property held by the 
trustee and the certificate holder is therefore an equitable owner of 
realty, it seems extremely doubtful that the parties can control the ques- 
tion of the holder’s interest by mere agreement, although the result 
might be a practical one. In order to regard the corpus of the trust as 
personalty for purposes of taxation, the doctrine of equitable conversion 
has been invoked in the case of business trusts where there is mixed 
personalty and realty or specific directions to sell the realty. Bates v. 
Probate, supra; Dana v. Treasurer, 227 Mass. 562, 116 N.E. 941 
(1917); Priestley v. Treasurer, 230 Mass. 452, 120 N.E. 100 (1918); 
In re Stephenson’s Estate, supra., Massachusetts has refused to apply it 
where the trust res consists entirely of realty, despite the expressed inten- 
tion of the parties to regard it as personal property. Baker v. Commis- 
sioner, supra. But it seems impossible to apply it to land trusts where 
there is only an option of purchase and the trustee merely collects income 
for the certificate holders. Bogert, supra, V. 2, Sec. 250. This is especi- 
ally true in Ohio where the conversion takes place at the time of exercis- 
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ing the option and will not relate back to the time of the execution of the 
lease. Smith, Adm’r. v. Loewenstein, 50 Ohio St. 346, 34 N.E. 159 
(1893). 

The holder is obviously not concerned with recordation, the title 
being in the name of the trustee. Land trust certificates are transferable 
upon surrender to the trustee and the issuance of a new certificate to the 
transferee, but are not negotiable, being subject to the terms of the trust 
agreement on their face. It has been held that a “spendthrift statute” 
does not apply to a business land trust. Baker v. Stern, 194 Wis. 233, 
216 N.W. 147 (1927). The same construction of similar statutes 
will remove the principal obstacle to alienability. However such a trans- 
fer, it seems, is the conveyance of an interest in land and so subject to 
provisions requiring a written memorandum and a formal writing for 
the conveyance itself. Bogert, supra, V. 1, Sec. 190; Bartlett v. Gill, 
221 Fed. 476 @ 485 (1915). Thus in Ohio the transfer would be 
governed by Ohio G.C., Sec. 8620-8621, and the signature in the 
spaces provided on the certificate would seem to be sufficient compli- 
ance. It is submitted that compliance with Sec. 8510, providing for the 
signatures of two witnesses and an acknowledgment by the grantor, 
is not essential since the section expressly refers to a deed, mortgage, or 
lease of any estate or interest in real property. And under Sec. 10502-1 
a release of dower by the spouse of the transferor is not required. Such 
certificates as are held at death would form a part of the estate and be 
governed by descent and distribution. See Sec. 10503-4. 

While the holder’s interest is not subject to legal execution, it seems 
clear that it can be reached by proceedings in aid of execution under 
Sec. 11760 et seq. 

Regulation under “blue sky” and similar laws appears desirable in 
the usual case of the large land trust. Ohio has held “membership re- 
ceipts” in an association entitling the owner to a pro rata share in earn- 
ings and profits are subject to such regulations, in accordance with the 
tendency to regard business trusts as more and more like corporations 
for purposes of regulation and taxation. Groby v. State, 109 Ohio St. 
543, 143 N.E. 126 (1924). The Ohio Attorney General has ruled 
that land trust certificates representing an interest in land in other juris- 
dictions should be qualified for sale in the same manner as foreign real 
estate, 1926 Atty. G. Op. 528; that anyone selling such instruments 
should be licensed as a real estate broker, 1929 Atty. G. Op. 1664; 
and that certificates of beneficial interest of a common law trust should 
be qualified under the Ohio Securities Act before being sold in Ohio 
by a licensed dealer in securities, 1931 Atty. G. Op. 992. Rhode Island 
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has held “mineral deeds,” technically conveying interest in Texas 
realty, are securities under a statute requiring the sellers to register as 
brokers. State v. Pullen, 192 Atl. 473 (1937). The Securities Ex- 
change Act includes in its definition of security “a certificate of interest 
or participation in any profit sharing agreement,” 15 U.S.C.A. Sec. 77b, 
and regulation under the act has been extended to participation trust 
certificates in producing oil royalties. Securities and Exchange Commis- 
sion Vv. Jones, 12 Fed. Supp. 210 (1935). Reversed on other grounds 
in 298 U.S. 1, 56 Sup. Ct. 654, 80 L. Ed. 1015. Similar regulation 
of land trust certificates appears plausible, since we really have a business 
entity separate and apart from the certificate holders, and especially 
since the land held in trust is frequently located in several states. See, 
for example, the land trusts involved in Senior v. Braden, supra. 

There is little other mention of land trust certificates, as such, in 
Ohio. Ohio Gen. C. Sec. 710-140 (d) permits banks fo invest funds 
in land trust certificates under certain restrictions. Curiously enough, 
the attorney general ruled that in assessing the shares of a bank for 
taxation, county auditors could not include land trust certificates in the 
deduction for real estate under Ohio Gen. C. Sec. 5412, the result 
being an apparent double taxation. 1926 Atty. G. Op. 565, 1929 Atty. 
G. Op. 1121. 

So while there is little reported authority directly in point, the field 
seems fairly well marked out by references to certain other fundamental 
principles. It appears we could have avoided confusion and uncertainty 
and reached a more practical result by regarding the certificates as more 
nearly analogous to shares of stock. After all, while the certificate 
holder has certain rights, he never expects to share in the realty, he ex- 
pressly waives his right to partition in the usual arrangement, he some- 
times stipulates that his interest shall be personalty—why not regard 
him as having merely a bundle of choses in action, standing in a position 
similar to that of a corporate stockholder? Yet the authority we have 
is contra to such a position and the conclusion that his interest is that of 
an equitable owner of realty is in keeping with sound legal theory as to 
the nature of the cestui que trust’s interest. 

Joun S. SARBER 
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SURETYSHIP 
LiasiLiry OF BonpsMAN For Acts OF A JUSTICE OF THE PEACE 


An action was instituted in the Court of Common Pleas of Adams 
County by Stacey S. Jones against Grooms, a justice of the peace, and 
the sureties on his official bond. The plaintiff alleged false imprisonment 
by reason of an improper order by the justice for commitment to jail 
for contempt of court, said order being made without authority of law. 
The trial court sustained the demurrer of all the defendants. The plain- 
tiff prosecuted error to the Court of Appeals, which court reversed the 
holding as to the defendant justice, and sustained the judgment as to 
the defendant sureties. The court held that the defendant justice had 
committed an improper judicial act for which he could be held liable 
in a civil suit for damages. Jones v. Grooms, 56 Ohio App. 351; 10 
N.E. (2d) 958, 25 Ohio Abs. 39, 9 Ohio Op. 408, (1936). 

A definite difference exists between the powers of justices’ courts, 
which have only limited jurisdiction, and the powers of the courts of 
general jurisdiction. A justice of the peace has jurisdiction only by 
virtue of statute, and hence, the jurisdiction can be exercised only to the 
extent of the statute, for it is a special authority conferred by legislature, 
upon a tribunal, otherwise having no power to act in such a case. There- 
fore, it must be pursued in strict accordance with the manner prescribed. 
Place v. Taylor, 22 Ohio St. 317 (1872); Steele v. Karb, 78 Ohio St. 
376, 85 N.E. 580 (1908); Kleim et. al. v. Lust et. al., 110 Ohio St. 
197, 143 N.E. 527, (1924); Robbins v. Clemmens, 41 Ohio St. 285, 
(1884); Marvin v. State, 5 N.P. 209, 7 Ohio D. 204, (1898). 

The Ohio General Code requires a justice of the peace to give a 
satisfactory bond before assuming his duties. The statute provides that 
the bond of a justice of the peace “* * * shall be conditioned that the 
justice shall well and truly pay over all money which may come into his 
hands by virtue of his commission, and faithfully perform every min- 
isterial act enjoined upon him by law.” Ohio Gen. C. 1721. 

The acts performed by a justice of the peace fali into three cate- 
gories; ministerial acts, strictly judicial acts, and improper judicial acts. 
Ministerial acts are those which the justice is required to perform in a 
particular way—that is, those acts which are of a clerical nature, and 
as to which he has no discretion about the manner of their performance. 
Judicial acts are those which involve consideration, judgment, or the 
exercise of discretion. Place v. Taylor, supra; Fairchild et. al. v. Keith 
et. al. 29 Ohio St. 156, 7 Dec. Rep. 162, 1 W.L.B. 227, (1876); 
Gaylor et. al. v. Hunt et. al., 23 Ohio St. 255 (1872). 
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No civil action lies against a judicial officer or his sureties while he 
acts in the exercise of his judicial functions, so long, at least, as he re- 
mains within his prescribed jurisdiction. Public policy and preservation 
of judicial independence and thought make such a rule expedient, 
Fairchild v. Keith, supra; Stallcup v. Baker, 18 Ohio St. 544 (1869); 
Truman v. Walton, 59 Ohio St. 517, 53 N. E. 57 (1899); Brink- 
man V. Drolesbaugh, 97 Ohio St. 171, L.R.A. 1918F, 1132, 119 N.E. 
451 (1918). A justice of the peace is liable for negligence in or omission 
to exercise his ministerial duties, and an action may be maintained 
against him and the sureties on his official bond therefor. Carpenter v. 
Warner, 38 Ohio St. 416 (1882); Place v. Taylor, supra; 24 Ohio 
Jur., p. 319. If a judicial officer acts wholly without jurisdiction or ex- 
ceeds his jurisdiction, his judicial office can afford him no protection. 
Harmon et. al. v. Gould, Wright 709 (1834); Taylor v. Alexander, 
6 Ohio 144 (1833); Brinkman v. Drolesbaugh, supra. On the exist- 
ence or nonexistence of jurisdiction depends immunity from, or liability 
for, acts done by a person while acting in a judicial capacity. 

The bond given by the sureties in the principal case was conditioned 
that the justice should faithfully perform the duties of his office. Such a 
provision might reasonably be construed as covering all misfeasances and 
malfeasances of the justice and not merely nonperformance of minis- 
terial duties. ‘The problem is one of interpretation and enforcement of 
contracts. The conditions prescribed by the statute will necessarily be 
assumed to be in the official bond. Place v. Taylor, supra. If there are 
additional obligations therein, they are a part of the contract which the 
surety has voluntarily assumed. There is as much logic and merit in 
enforcing such obligations as in enforcing any common law agreement. 
The language of the bond was broad enough to cover the justice’s 
derelictions of duty of which the plaintiff in the principal case was com- 
plaining. Had the surety read the statute, he could have ascertained the 
extent of liability that would be necessary for him to incur to comply 
with the statutory requirements. It does not appear that it would be 
placing too great a burden upon the surety to hold him to the full letter 
of his contract. “It is a principle too well established to require the 
citation of authorities that ‘as a party consents to bind himself, so shall 
he be bound.’ ” Ideal Brick Co. et. al. vy. Gentry et. al., 191 N.C. 
636, 132 S.E. 800 (1926). If this argument were to be accepted, 
the defendant surety’s liability would be commensurate with that of 
the defendant justice’s. 

Ordinarily a bond is not required of judicial officers, for their duties 
are such that their conscience must be the sole guaranty of the faithful 
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performance of their offices. But justices of the peace have to perform 
both judicial and ministerial duties, as aforementioned, and their duties 
in certain connections necessitate the receipt of money from third per- 
sons. The legislation requiring bonds is to make more adequate the 
remedies available to innocent persons, by way of redress if the public 
officer is execution proof, in case of injury caused by such public officers 
in the performance of their duties. Denn v. Heckman, 12 Ohio St. 
181 (1861); Hale v. Commonwealth ex rel. Grady, 8 Pa. (8 Barr.) 
415 (1848). It seems that the strict enforcement of the bond according 
to its terms, as above suggested, would effectuate the legislature’s obvious 
intent—that is, to afford the public adequate security. 

Assuming that the legislative intent depicted above is accurate, it 
could well be said that the courts of Ohio are interpreting the statute 
incorrectly, and are not placing upon it the broad interpretation intended. 
When the statute required the justice to furnish an official bond covering 
duties, for delinquencies in respect to which he would have been liable 
personally without a bond, it seems that the state undoubtedly assumed 
that the surety on the bond must assume a co-extensive liability. Unless 
the surety assumed the precise liability imposed upon the justice there was 
no point in requiring a bond with surety. It might well be contended 
that the legislature did not mean “ministerial duties” in the sense in 
which that phrase is sometimes used, but intended that the bond should 
cover all cases of judicial impropriety for which the justice could be 
held liable. . 

Although there is authority to the contrary, it is arguable that the 
court in the principal case has incorrectly held that a commitment for 
contempt is the exercise of a judicial power. The Supreme Court of 
Ohio has held in several cases that a commitment for contempt is not an 
exercise of judicial power. De Camp v. Archibald, 50 Ohio St. 618, 
35 N.E. 1056, 40 Am. St. Rep. 692 (1893); Becnkenstein v. Schott, 
Sheriff, 92 Ohio St. 29, 110 N.E. 633 (1915); Ex parte Bevan, 126 
Ohio St. 126, 184 N.E. 393, 12 Ohio Abs. 598 (1933). In the latter 
case the court held that the power to commit for contempt was “so 
circumscribed by legislative enactment that there is little room remaining 
within which to exercise the only judicial function whether he will or 
will not commit.” Each of the three cases cited for the proposition 
involved a notary public, but the same rule may reasonably be applied 
to a justice of the peace who exceeds his statutory authority. Under this 
theory, the surety in the principal case would have been held liable, for 
the justice committed an improper ministerial or non-judicial act. 

Thus, the defendant surety could have been held liable in the prin- 
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cipal case on the theory that the bond that he signed was conditioned for 
the faithful performance of duties by the defendant justice, said bond 
in fact covering the misconduct for which the plaintiff sought damages. 
If the Ohio courts are reluctant to hold the surety to a greater extent 
of liability, by strict enforcement of the bond than that allegedly con- 
templated by the statute the defendant surety could still be held liable 
by the court’s adoption of the view expressed in the notary public cases. 
If it were held that a commitment for contempt is a ministerial act, the 
bond on which suit was brought would cover such misconduct. However, 
if the courts would not deem such a position tenable, liability on the part 
of the surety could still be imposed on the assumption that the legislature 
intended the liability of the surety to be co-extensive with that of the 
justice of the peace. On this theory, a broader interpretation of the 
phrase “ministerial duties,” as used in the statute, would have to be 
placed thereon than was made in the principal case. It is possible to con- 
strue the statute to cover all but proper judicial acts done within the 
justice’s jurisdiction. If none of these positions is acceptable to the courts 
of Ohio, it would seem that the statute should be amended to afford 
adequate redress, when considered in the light of the legislature’s obvious 
purpose in requiring such bond to be given as a prerequisite to the justice 
entering into the performance of his duties. 
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MARGARETTA BEYNON 


TRUSTS 


DEVIATION FROM THE TERMS OF A TRUST 


Rufas A. Washburn, in his will, devised certain property to his 
executrix, in trust, providing that the property shall not be sold during 
the lifetime of his wife, Bessie Washburn, “but the first charge upon 
the income shall be a liberal provision for my said wife, during the bal- 
ance of her natural life.” By a subsequent item, the will provides that a 
sum shall be paid for the support of a blind granddaughter, this provision 
to continue as long as the wife shall live. “But the same shall only be 
paid out of the excess remaining after a comfortable maintenance for 
my said wife is provided.” The residue of the estate was devised to a 
son and a daughter. Since the death of the testator, the property has 
fallen into disrepair to such an extent that the income has been greatly 
reduced. Necessary repairs and taxes will more than consume the 
income and there will be nothing left to supply “a liberal provision for 
my said wife.” The wife, as executrix and trustee under the will, asks 
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for a construction permitting her to sell such part of the estate as may 
be necessary to pay the taxes, repair the remainder, and provide thereby 
a “comfortable maintenance” for herself. In a unanimous decision, the 
Court of Appeals for the Second District held that it had not the power 
to modify the provisions of a will to meet changed circumstances and 
needs of the beneficiary of a testamentary trust.’ Although the court 
expressed a sincere sympathy for the widow, “and sought for some 
means to give her relief,” they could find no authority which would 
permit of a construction to empower the executrix to sell a portion of 
the estate in the face of the express provision in the will not to sell. 

The decision is clearly in accord with the present status of the law 
in Ohio. A well-reasoned decision, written by Judge Robinson and 
concurred in by four other judges of the Supreme Court, in 1921, estab- 
lished the rule that “the changed circumstances and needs of the bene- 
ficiary do not justify a court in modifying the provisions of a will to 
meet the changed circumstances and conditions. The theory that the 
testator, had he foreseen the changed circumstances and conditions, 
would have provided a different and larger income is an assumption 
merely and is no excuse for the usurpation by the court of the right tc 
dispose of testator’s property in a way different from that by him 
directed.”? It is upon the authority of this Supreme Court ruling that 
the decision in the principal case is based. 

The argument of the majority in the Alter case is based on the 
theory that if the court, a stranger ‘to the motive which controlled the 
testator, is to assume to amend his will because such amendment would 
in their judgment provide a more beneficial result to the legatee, there 
is little purpose in retaining the wills statute, which confers upon every 
legally capable person the right to dispose of his property as he chooses. 
From the standpoint of the wills statute, the argument can scarcely be 
impeached. The court recognized, however, that in extreme cases in 
England, and in certain jurisdictions in America, courts have permitted 
a deviation from the terms of a will under the guise of doing what the 
court believed the testator would have done had he foreseen the situa- 
tion, but denied that any such invasion into the rights of a testator had 
ever been made in Ohio, and failed to recognize any benefit to be 
derived from such invasion. It is to this last point that Chief Justice 
Marshall, in his dissenting opinion, takes exception, and presents a more 
liberal and, in the opinion of the writer, preferable view. 

The argument of the former Chief Justice is based on the inherent 
jurisdiction of courts of equity over trusts. He pointed out that it is 


1 Washburn v. Guild, 25 Ohio Abs. 1 (1937). 
* Union Savings Bank & Trust Co. v. Alter, 103 Ohio St. 188, 132 N.E. 834 (1921). 
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often necessary to deviate from the letter of the trust where it has 
become impossible or grossly inequitable to strictly follow it. The pur- 
pose of such relief is not to change entirely the purposes of the trust, but 
it is to carry into effect the spirit and general intent of the settlor. The 
Ohio courts have not hesitated to do this under their cy pres powers in 
the case of charitable trusts.* 

Many courts in other jurisdictions have, in regard to private trusts, 
exercised a power somewhat similar to the cy pres power. A common 
expression of this power is found in an early Illinois case, where the court 
said: “Exigencies often arise not contemplated by the party creating the 
trust, and which, had they been anticipated, would undoubtedly have 
been provided for, where the aid of the court of chancery must be 
invoked to grant relief imperatively required; and in such cases the 
court must, as far as may be, occupy the place of the party creating the 
trust, and do with the fund what he would have dictated had he antici- 
pated the emergency.”* The examples are legion where courts have 
made similar statements in permitting or ordering a deviation.” All of 
these cases, however, except those based on statutes hereinafter discussed, 
have recognized that the deviation has been to preserve the trust, that 
the court’s power in such a situation “depends not on expediency, but on 
exigency.”® There must be something more than a mere advantage to 
be gained by the cestuz; the trust itself must be in danger of destruction. 
This is particularly true where there is an express prohibition; but even 
if a sale has not been expressly forbidden, the courts will not grant a 
power of sale because such sale would secure a greater income and thus 


® McIntire’s Admrs. and Zanesville Canal & Mfg. Co. v. City of Zanesville, 17 Ohio 
St. 352 (1867); City of Cincinnati v. McMicken, 6 C.C. 188 (1892); Carr v. Trustees 
of Lane Seminary, 21 Ohio Abs. 107, 5 Ohio O. 272 (1935). 

* Curtiss v. Brown, 29 Ill. 201, 229 (1862). 

° Pennington v. Metropolitan Museum of Art, 65 N.J.Eq. 11, 55 Atl. 468 (1903); 
In re Pulitzer’s Estate, 265 N.Y. 522, 249 N.Y.Supp. 87, 139 Misc. 575, 193 N.E. 302 
(1931) court sanctioned sale of failing newspaper corporation, notwithstanding settlor’s 
direction that there should be no sale; Bibb v. Bibb, 204 Ala. 541, 86 So. 376 (1920) no 
power of sale given, but sale granted where property depreciated and subject to tax liens; 
Hewitt v. Beattie, 106 Conn. 602, 138 Atl. 795 (1927) stone quarry could no longer be 
operated at a profit; Hale v. Hale, 146 Ill. 227, 33 N.E. 858, 20 L.R.A. 247 (1893) 
property unproductive and subject to heavy taxes and assessments, so that sale necessary to 
save investment; Johns v. Montgomery, 265 Ill. 21, 106 N.E. 497, Ann. Cases, 1916A, 
996 (1914) land left for agriculture unproductive and could better be sold for building 
lots; Cary v. Cary, 309 Ill. 330, 141 N.E. 156 (1923) farming land better suited for 
subdivision purposes; Suiter v. McWard, 328 Ill. 462, 159 N.E. 799 (1928) land subject 
to mortgage and tax charges, sale of part necessary to save the rest; Security-First Nat. 
Bank of Los Angeles v. Easter, 136 C.A. 691, 29 Pac. (2d) 422 (1934); Mayall v. 
Mayall, 63 Minn. 511, 65 N.W. 942 (1896) property unproductive, sale necessary to 
avoid tax or mortgage sale; Ruggles v. Tyson, 104 Wis. 500, 79 N.W. 766, 48 L.R.A. 
809 (1899) sale necessary to prevent tax sale; Colonial Trust Co. v. Brown, 105 Conn. 
261, 135 Atl. 555 (1926); Young v. Young, 255 Mich. 173, 237 N.W. 535, 77 A.L.R. 
963 (1931); Mann v. Mann, 122 Me. 468, 120 Atl. 541 (1923) statute permitted sale; 
Bogert, Trusts and Trustees, Vol. 3, Sec. 561. 
* Weakley v. Barrow, 137 Tenn. 224, 192 S.W. 927 (1917). 
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a more beneficial result to the cestui." In the principal case, although it 
will be much more beneficial for the cestui to sell part of the trust estate, 
it is also highly probable that the trust property itself may be lost through 
tax sale. The case does not show that any such sale was immediately 
threatened, but even if it had been the court would still have refused 
the relief sought. The alternative presented to the trustee—that of 
mortgaging the property—is itself a wasting of the estate which, through 
foreclosure, may very well result in a destruction of the trust. It is 
unfortunate that the intent of the settlor to provide adequately for his 
widow should be thwarted by such rigid adherence to the strict letter of 
the instrument creating the trust. 

The chief strength of a court of equity lies in the discretionary power 
with which it is vested. Because of this power, equity is not bound by 
the strict formalism which fetters our courts of law. This freedom is 
clearly seen in the field of specific performance of contracts, where the 
equity court is not forced to construe literally the words of the parties to 
an agreement, but may look to the substance to find the actual intention 
of the parties.” And, since jurisdiction over trusts is inherently in the 
court of equity, this same power of discretion should be given the court 
in that class of cases. It must be remembered, however, that in the 
principal case, the Court of Appeals was bound by the Supreme Court’s 
decision in the Alter case, and on the basis of that decision was denied 
the power to exercise such discretion. But, as has been pointed out, 
many courts have exercised this inherent power in their administration 
of trusts. Many other states have conferred it upon their courts by 
statute.” Under several of these statutes, the discretionary power of the 

"In re Tollemache, (1903) 1 Ch. (Eng.) 457; Johns v. Johns, 172 Ill. 472, 50 
N.E. 337 (1898); Hackett’s Ex’rs. v. Hackett’s Devisees, 180 Ky. 406, 202 S.W. 864 
(1918) refused to deviate from terms to allow investment in realty instead of “in good 
and safe securities” in absence of showing that failure to invest in realty would result in 
loss of trust estate; Jn re Davis, 14 Allen (Mass.) 24 (1867); Oliver v. Oliver, 3 N.J.Eq. 
368 (1835); Stephens v. Collison, 274 Ill. 389, 113 N.E. 691, Ann. Cases, 1918D, 559 
(1916); Russel v. Russel, 109 Conn. 187, 145 Atl. 648 (1929); Weakley v. Barrow, 
supra; Matter of Roe, 6 N.Y.Supp. 464, 53 Hun. 433, affirmed in 119 N.Y. 509, 23 N.E. 
1063 (1889); Matter of Caswell, 197 Wis. 327, 222 N.W. 235 (1928). 

* Rummington v. Kelley, 7 Ohio (part 2) pp. 99, 102 (dictum), (1836); Curtis v. 
The Factory Site Co., 12 Ohio App. 148, 31 C.C. (N.S.) 65, motion to dismiss petition in 
error sustained in 17 Ohio L.R. 392, 65 Bull. 15 (1919); Woloweck v. Schueler, 19 Ohio 
App. 210, 23 Ohio L.R. 262, error not prosecuted (1922). 

* Ala. Code (1928) secs. 10438-10440; Conn. Gen. Stat. (1930) secs. 5925-5926; 
Ga. Civil Code (1926) secs. 3754-3762; Cahill’s Ill. Rev. Stat. (1927) c. 22, sec. 50; 
Ind. Burns’ Ann. St. (1933) secs. 56-621; Ky. Acts (1934) c. 128, sec. 4708-1; Me. R.S. 
(1930) c. 82, sec. 10; Md. Ann. Code (1924) art. 16, sec. 264; Mass. Gen. Laws (1921) 
c. 203, sec. 16; Mich. Comp. L. (1929) secs. 14397, 14398; Minn. Stat. (1927) sec. 
8100; Public Stat. N.H. (1926) c. 309, sec. 13; N.J. 4 Comp. St. (1910) p. 4684, secs. 
23-26; Cahill’s Consol. L. N.Y. (1930) c. §1, sec 105; Oregon Code (1930) secs 6-801 to 
6-816; Purdon’s Pa. St. (1936) title 20, sec. 1561; R.I. Gen. Laws (1923) sec. 4406; 


Vt. Gen. L. (1921) c. 79, sec. 13 Va. Code (1930) sec. 5335 (1936) c. 217; Wis. St. 
(1931) sec, 231.21. 
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courts has been extended, permitting them to order a sale when there 
is not such an emergency as would be necessary to permit a sale in the 
absence of the statute. Such expressions as “when advisable,” “when for 
the best interest,” “when desirable,” etc., as found in these statutes, are 
all evidences of the expanding authority granted to our courts of equity. 

It is indeed unfortunate, however, that such statutes should be neces- 
sary in order for equity to exercise a power with which, by its very 
nature, that branch of our jurisprudence is inherently endowed. In the 
case under discussion, the testator stipulated that his estate should not be 
sold during his wife’s lifetime; but twice he expressed the desire that the 
income from the estate should be applied first to the providing of a 
comfortable maintenance for his wife. It would seem a permissible 
construction from these two facts that the dominant intention of the 
testator was to liberally provide for his widow. In fact, his very reason 
for prohibiting the sale undoubtedly was to assure that liberal provision 
for her. It seems also permissible to assume that had he foreseen the 
present situation, such a prohibition would never have been made. By 
granting the relief prayed for here, the Court of Appeals would have 
provided an entering wedge by which the Supreme Court could have 
modified its decision in the Alter case; it would have provided a basis 
upon which relief could be granted in such cases of apparent need. The 
jurisdiction of equity is an expanding one. Although its principles are 
based on precedent and not on the whim or consicence of the chancellor, 
it nevertheless is capable of adapting itself to the exigency as it arises. 
If in the exercise of its peculiar jurisdiction over trusts, equity is incapable 
of meeting such an exigency when it arises, but instead must rigidly 
adhere to the latter rather than to the spirit of the trust, there is little 
reason for equity’s continuing that peculiar jurisdiction; it may as well be 
remanded to the law courts. As the law of Ohio now stands, however, 
manifested by the principal case and by the Alter case, our equity courts 
are met by such an incapacity. To remove that incapacity, and permit 
the court to exercise a mitigating jurisdiction seems to the writer to be 
the preferable course. Whether some liberal court will see fit to over- 
rule this precedent by subsequent decision, or whether the legislature 
will do so by statute, is a question that only future decisions or legislation 


can answer. 


James F. BELL, JR. 
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“A CoNSTITUTIONAL History oF THE UNITED SrTaTEs” — 
Andrew C. McLaughlin. D. Appleton-Century Co., New 
York. 1936 


It is not a great step from the current controversy waxing torrid 
about the fundamental law of our land to Professor McLaughlin’s 
Pulitzer Prize-winning volume, 4 Constitutional History of the United 
States. Hardly any contribution could aid the reader better to think 
objectively about recent developments, or, if that is impossible, to 
rearrange his prejudices in the light of past events critically described. 
Professor McLaughlin has spent the greater part of a lifetime in the 
study of constitutional origins and change; and this summary exposition 
presents his most important conclusions in a scientific and catholic spirit 
and a classic style. 

Professor McLaughlin finds the sources of American constitution- 
alism in the dualistic structure of the old British empire. After the 
Revolution principles of limited sovereignty were carried forth from the 
British experience and incorporated in the new American order, induc- 
ing a written fundamental law, oo by governments, and the 
federal system. 

In their search for criteria by which to question authority of gov- 
ernment, James Otis, Samuel Adams, Patrick Henry, and the other 
firebrands had not far to look. They found their advocate in John 
Locke, philosophic apologist for the parliamentary party in the Revolu- 
tion of 1688. He had said, in short: 


“The critical question . . . was how it came about that one man, a 
monarch, or one set of men had been placed above other men with power to 
issue orders, laws, and decrees; if governmental power was derived, if men 
voluntarily and by consent had surrendered their original equality, then, un- 
questionably, government was authoritative only when acting within the limits 
of the compact and when guarding the natural rights of life, liberty, and 
property. Before government was established, men were in a state of equality; 
after government was established they were not; they gave up their equality 
and subjected themselves to a superior; but this superior must rule for the 
common good.”” McLaughlin’s History, p. 104. 


Against governmental excesses there was the right to revolution. What 
better basis could there be to demand the rights of Englishmen to rep- 
resentation? Even at a time when Old Sarum and other blighted 
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constituencies fed the House of Commons and the men of Britain de- 
fended their position by citing their own poor representation, Locke’s 
words could hardly be nullities to Englishmen so few generations re- 
moved from the latter seventeenth century. His writings caught on in 
America as the Mosaic Law of English constitutionalism. Originally 
visionary descants, they were accepted as descriptive of real natural 
rights. The persistence of the “compact” philosophy today is a fair 
indicator of the strength of its origins. When Jeremy Bentham termed 
natural law “rhetorical nonsense on stilts’ he was not voicing the 
unanimous sentiment of his time or of our own. 

British statesmen could announce with unmitigated fervor the 
supreme and unlimited authority of Parliament, but Americans were 
unwilling to concede such absolute power to so limited a body. Pleading 
the cause of the common man, they saw the need of a written document. 
But the writing alone was not enough. It must be binding. It must be 
enforced by the courts of law. This particular judicial power rests 
“plainly on historical forces” rather than on formal logical argument 
(page 310). “It is the culmination of the essentials of Revolutionary 
thinking and, indeed, of the thinking of those who a hundred years and 
more before the Revolution called for a government of laws and not 
of men” (page 310). The doctrine of “judicial review” arose out of 
a quest for non-autocratic government. English precedent was found 
for granting to the “natural rights” concepts the force of law. A fixed 
constitution superior to legislative authority became more than a precept 
of optional enforcement and as rigorously binding as a statute. Herein 
lies a significant distinction between United States and European consti- 
tutional law. The Continental constitution is little more than an expres- 
sion of political philosophy prevalent at the time of its writing. It may 
be amended by the appropriate legislative body as readily as any statute. 
The courts abroad enforce the constitution only insofar as the legislature 
has incorporated it into the statute. In the United States, the Constitu- 
ion stands as a law, enforcible as such in the courts without the additional 
prerogative of legislative grant, free from Congressional whim, amend- 
able not by subsequent statute but by specific reference to the people or 
to the state legislatures as barometers of the popular will.* 

The force of John Marshall in setting limits and in establishing the 
judicial review as a prerogative of his court is clearly indicated by the 
fight between Andrew Jackson and the United States Bank. The 
Supreme Court upheld the Banking Act of 1816. “It is significant that 


1 Another manifestation of the conviction that governmental authorities should be 
limited and offset is the doctrine of separation of powers. It is the American expression 
of Montesquieu, who was understood to advocate “checks and balances.” 
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in 1832 men should put forward a judicial decision as conclusive, not 
only in determining the validity of a measure already passed, but as 
finally and peremptorily binding on the legislature when a new measure 
is presented for passage” (page 411). 

Professor McLaughlin traces the dialectics of John C. Calhoun with 
great care. The great Southerner knew that to justify nullification the 
states must be a mere league of sovereignties. “The Constitution must 
be a contract of such a league, he contended, because sovereignty is 
indivisible and cannot be surrendered and separate adoption by the states 
precludes the possibility of establishment of «a new entity. The funda- 
mental fallacy, says Professor McLaughlin, lies just there. What is to 
prevent sovereignties A and B, acting as geographic units, from merging 
into a common new government, C, if they so desire? If they do so 
successfully merge, can one still hold it impossible? His issue dead, 
Calhoun still lives as a symbol of rationalization to reach a conclusion. 

It is somewhat comforting to remember that the recognition of the 
possibility of “packing” the Supreme Court is not a phenomenon of this 
century. In the intersectional disputes centering about the principles 
decided in the Dred Scott case northern partisans did not hesitate to 
charge that a proslavery conspiracy had resulted in a “packed” Court. 
At that time a point in issue was not so much the unacceptability of the 
“packing” principle, which was generally conceded, but rather the 
validity of the denial of Southern protagonists of any such purpose. Re- 
publican denunciations of “judicial tyranny” were particularly harsh and 
widespread between 1857 and 1864. Congress and President Lincoln 
displayed for Taney’s decisions and opinions an almost complete con- 
tempt. It must be admitted, however, that the thought and sentiments 
of the masses were not so deeply affected as today. Lincoln had no 
radio with outlets in more than twenty million homes and public places. 

Out of the Civil War period there arose numerous problems of 
administration. It is strange that the American Revolution is reflected 
so faintly in the Constitution on the subject of conduct of war. As a 
result of the war emergency and this lack of precision the executive 
position was strengthened by declaring lapses in minor constitutional 
limitations on the theory of necessity to preserve the essence of the basic 
law. The pertinence of this fact to modern consideration is in the the- 
oretical possibility that a president may dispose of the “constitutional 
system,” set up a dictatorship, and claim for his precedent in despotism 
the conduct of Abraham Lincoln. The thing to note, however, is that 
Lincoln in the réle of dictator did not, with all his power, “purge” 
Congress, force elections, and quash the attacks of his political opponents 
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by “military protection”.* Not what could be done but what was done 
was significant then as it is now. The functional force behind the Con- 
stitution is derived from the democratic spirit and habits of mind of the 
governed people. The formulated doctrines without basis in belief 
would make of the simple document a mockery of an opposed idealism 
and a sham. The test of the fair interpretation becomes not the fact 
that a thing was done illegally in that it contravened constitutional defi- 
nitions but rather that much was not done that might have been in 
violation of the best judgment of the democratic-minded people. 

In his history of the Fourteenth Amendment, Professor McLaugh- 
lin makes apparent two principles operative in the establishment of the 
status of the Supreme Court. First, the power to interpret the due 
process clause of the Amendment has grown gradually into the power 
of a discretionary veto upon every state legislature. Second, the exer- 
cise of that power depends upon the social philosophy of the judges. 
Decisions, in increasing measure, deal with legislation in the light of an 
unpartisan, realistic study of the conditions affected. The courts have 
had the mandate of the Fourteenth Amendment constantly in mind. 
They have had to evaluate new regulation of control of individual 
conduct and individual use of property in a degree of variance with the 
older ideas. Constitutional law has become acknowledged as a develop- 
ing science, or at least, as not necessarily bound to conceptions of the 
eighteenth century. It is distinctly perceptible that the courts have shifted 
their emphasis from a special regard for individual rights to a fuller 
appreciation of public needs. 

The Supreme Court has had a difficult task. —The whole theory of 
judicial review has been attacked on the ground that the constitutionality 
of a statute has been conditioned upon whether the particular judges 
participating in the decision considered the legislation advisable. “Im- 
mutable principles of social competence and rectitude cannot be em- 
bodied in any series of decisions, however learned they may be” (page 
758). It must be remembered, however, that a standard of “reason- 
ableness” allows accommodation to new conditions of society and altered 
concepts of the essence of liberty. Before one can sweep aside the power 
of the judges to weigh imponderables of constitutionality, he must be 
willing to accept more hasty alteration of constitutional principles. ‘This 
may be more dangerous than the obstruction of reasoned circumspection. 
It is not at all clear that a rational degree of progress has been impeded 
by our written Constitution. Whereas many acts have been declared 
void in recent years, no small number of the laws have had but vague 


* See J. G. Randall, “Lincoln in the Réle of Dictator,” South Atlantic Quarterly, 
XXVIII, pp. 236-252, cited by Professor McLaughlin, p. 639. 
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relation to public good. Many laws have been hastily drawn by legis- 
lators without their proper share of appreciation of responsibility in a 
developing society. 

Meriting equal emphasis with definite limitations expressed in recent 
opinions, is the emergence of all phases of national over state government. 
The establishment of commissions intrusted with extensive power, gen- 
erally defined by statutory grant, gave rise to the belief that there was 
practically no danger of over-delegation of power. Professor McLaugh- 
lin, closing his discussion with 1932, does not consider the potential 
limitations upon the conferring of legislative authority as they have been 
expressed in the Schechter decision and others. Despite such recent cases 
the administrative power becomes greater in constantly enlarging fields. 
Congress drafts bill upon bill expanding national influence into formerly 
unlegislated zones to meet needs newly apparent or which up to the 
moment could not be provided for because of a narrower definition of 
the national sphere in the constitutional system. In this direction the 
Supreme Court has given broader construction to such phrases as “power 
to regulate commerce . . . among the several states” and “due process 
of law.” Numerous decisions have established more clearly, and in many 
cases not too narrowly to foster centralized government, the limits of 
legislative areas which before had been too conjectural to permit of 
development of a far-reaching policy. 

Expanding with other departments has been the office of the execu 
tive. As an initiator and custodian of new bills the President molds 
legislative policy. His veto and patronage powers are strong forces to 
induce support. But we need not fear his power. Fascist, Communist, 
and other state eruptions expressed in the toll of intrigues of leaders 
famished for fame and power are not likely to threaten seriously our 
system so long as it meets the general standards of orderly popular gov- 
ernment, adequately efficient. Legislative blindness, obstructionism, 
indefinite and nonassignable responsibility, incoherent and self-destructive 
party policies, oppression of minority interests — these constitute the real 
dangers operative through a changed philosophy of government. 

The two-party system, which emerged in our country by a political 
quirk rather than by deliberate provision, has been notably superior 
to the multi-party counterpart in European governments. Unethical 
as our parties at times appear to be, it must be conceded that each has 
been strong enough to activate the other. An important element of our 
system which is achieved by minority representation of whatever type is 
legislative concession. Even though a minority cannot pass a bill it may 
joust the majority into a modified position and thus aid its cause. Our 
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government has not suffered the disastrous inability of European gov- 
ernments to fix authority with a distinct majority. The multi-party 
systems have experienced a ruling plurality at odds with an antagonistic 
majority. In our system the brunt of the legislative burden is borne 
by the majority which is the plurality. How accountable his party is 
held for its legislative acts every Congressman knows all too well. 

Institutionalists are likely to feel that so great stress on the state is an 
undue delimitation of the field of constitutional history. After all, it is 
urged, the sociological structure is constituted of many institutions of 
which the state is merely an important one. Commercial, cultural, scien- 
tific, religious, and scholastic organizations have their juridical constitu- 
ents. Constitutional history should comprise the whole province. 
Professor McLaughlin, a constitutionalist, concludes that through the 
rise and fall of the other systems elsewhere “the American constitutional 
system still stands.” (Page 794) The question it seems necessary to ask 
is just what American constitutional system he refers to as the one that 
“still stands.” Conceding him, however, the limits of his approach, he 
has discerned definite patterns of continuity in the emergence of the 
democratic state that render present fact situations relative. Within the 
scope of its purpose this makes good history. 

Leo STONE 


“Lawyer Lincotn” — Albert A. Woldman. Houghton- 
Mifflin Co., Boston and New York, 1936. $3.50 


One hundred years ago, the name of a former backwoodsman, 
storekeeper, and deputy surveyor was formally enrolled as “the Hon. 
A. Lincoln, Esquire, Attorney and Counsellor at Law,” licensed to 
practice law in all the courts of the State of Illinois. In commemora- 
tion of this centennial, Albert A. Woldman of the Cleveland Bar has 
written this book dealing with the immortal Emancipator’s career as a 
lawyer and with the legal and constitutional problems which confronted 
him as Civil War President. 

The author has made this timely addition to the vast store of 
Lincolniana because he believes that Lincoln is the law profession’ 
noblest contribution to American civilization and that, without his 
twenty-three years of experience at the bar, he might never have become 
President of the United States. Unfortunately, the influence of the 
first belief has prevented Mr. Woldman from completely accomplish- 
ing his express purpose of producing a realistic picture of Lincoln which 
would be free from the obscuring cloak of hero-worship. While the 
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author feels that the general conception of Lincoln has too long been 
formulated by biographers “who encircle his head with a halo as they 
strip him of all practicality, acumen, and shrewdness,” occasionally, 
instead of pursuing his promised analysis, he himself falls into the easy 
habit of eulogy and adopts the very process of deification which he 
criticizes. 

Nevertheless, this book is an accurate factual portrayal of Lawyer 
Lincoln’s life and thus gives us a much better understanding of the 
shrewd and practical member of the Illinois bar who became the Na- 
tion’s leader in its hour of greatest trial. Although occasionally the 
importance of his legal knowledge as an aid in the solution of the prob- 
lems of his administration is unduly magnified, the author has in general 
clearly depicted the manner in which Lincoln’s training at the bar 
prepared and qualified him for his great task as president and enabled 
him to meet the unprecedented constitutional questions created by the 
crisis of the Civil War. 

Mr. Woldman tells us that Lincoln possessed these essential char- 
acteristics of the great lawyer: the ability to reason from a general 
principle, clearness of exposition, and a style of expression distinguished 
by its rare simplicity. And even in the petty and trivial cases in which 
the tall, gaunt lawyer was engaged from time to time, the author reveals 
instances illustrating his skill at the bar, his tact and adroitness, his clever 
wit, his broad humor, and the withering force of his satire. 

Lincoln was not a research student. He tried his cases on principle 
rather than on precedent, on points of right and justice rather than on 
previously adjudicated cases. He became a successful lawyer in those 
days when there was no voluminous collection of precedents to master 
and no array of authorities to cite and when the court was the social 
and forensic center of the community—a stage on which his forceful 
personality, readiness of wit and invention, and strong dramatic sense 
made him a commanding figure. 

Although his practice took him into practically every phase of the 
law, Lincoln was an especially fine trial lawyer. A keen knowledge of 
human nature enabled him to sense in advance the reaction of the mem- 
bers of a jury to a particular line of approach, and he usually chose that 
approach by means of which he could best develop the moral and ethical 
considerations supporting his side of the case. At times he played upon 
the sympathies of the jurors and skillfully attacked the credibility of 
witnesses on cross-examination by leading them into glaring inconsist- 
encies. Occasionally his eloquent sarcasm would badger a stubborn 
judge into due consideration of his contentions and he even managed to 
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“laugh some cases out of court.” He used simple, clear language in 
addressing the jury and often illustrated his points by clever anecdotes 
which proved far more effective than any abstract argument he might 
have used. When the equities were on his side, he was almost invincible. 

The author believes that Lincoln’s extreme conscientiousness and 
complete honesty is robbed of all human quality by biographers who pic- 
ture him as a lawyer perversely honest who refused all cases where there 
was the least doubt of his client’s innocence or question about his 
integrity and who would never take advantage of the technicalities and 
fine protective points of the law. He shows us that Lincoln was a real- 
ist—shrewd, practical and matter of fact. Although it was not unusual 
for Lincoln to convince a fair-minded client of the injustice of his cause 
and to persuade him to abandon it, and although he never once took 
advantage of the court or opposing counsel by unethical means, the 
author asserts that the files of a number of his cases reveal that whenever 
an action was subject to a technical defense or a technical plea such as 
the statute of limitations, like any other wide-awake lawyer he pressed 
such advantage to the limit and gave his client the benefit of every fav- 
orable legitimate expediency. 

In this book we find development of certain phases of Lincoln’s 
legal life which have hitherto received but scant attention. Mr. Wold- 
man cites many instances where Lincoln’s logical reasoning and common 
sense aided the courts in settling the law for coming generations. We 
are most grateful for the enlightening picture of Lincoln’s activities as 
a circuit rider and of the associations and friendships which he formed 
while engaged in this arduous, itinerant practice. However, Lincoln 
was also counsel for some of the largest corporate interests doing busi- 
ness in IIlinois, and his career as a railroad and big business lawyer is 
clearly set forth. The author includes a quite novel chapter on “Judge 
Lincoln,” describing the cases actually tried by Lincoln acting in the 
capacity of the judge, as a substitute for his friend Judge Davis and by 
consent of the parties concerned. 

The problems of Lincoln’s presidency were for the most part legal 
problems—his wide assumption of powers; his interpretation of the 
Constitution as to the President’s war powers; legal and constitutional 
problems of conscription; restoration of confiscated property; emanci- 
pation. Although he was driven by the exigencies of the time to the use 
of more arbitrary power than perhaps any other president has ever seized, 
and carried the power of presidential proclamation and executive order 
further than any other President, nevertheless his actions were generally 
confirmed not only by Congress, but by the Supreme Court. The un- 
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paralleled exigencies confronting the nation caused him to interpret the 
Constitution from the viewpoint of military necessity in order that the 
Constitution itself, and the government created by it, might not perish. 
Whereas a layman in his position would have taken the necessary action 
in spite of the Constitution, Lincoln, because of his legal training, was 
able to rationalize his actions and his wide assumption of powers and 
to show that they really conformed with the Constitution. 

The great living issues which divided the nation were secession and 
slavery—questions of law, of constitutionality, and of right and wrong. 
In the trial courts Lincoln had been dealing with the rights of men 
before the law and that was the basic issue now in this controversy be- 
tween slavery and freedom. In his mode of reasoning on constitutional 
questions, in the acuteness of his replies, and in defining the issue, the 
author reveals him as the lawyer. Violent emancipation found no favor 
in his legalistic mind because he was too good a lawyer to disregard the 
legal importance of the vested interests of the slave owners and their 
rights to compensation. He sought the destruction of slavery by means 
compatible with law and the preservation of the Union, and he waited 
until further temporizing would prove disastrous to the cause of the 
Union, before he finally struck the death blow to slavery by his Emanci- 
pation Proclamation. 

Many times Lincoln came in contact with Chief Justice Taney, 
and the author, in outlining the former’s constitutional arguments and 
legal reasoning, proves that Lincoln’s position was sometimes the sounder 
one. One of the most famous of these controversies was the validity of 
the President’ suspension of the writ of habeas corpus. Another was the 
conflict over the validity of the principles embodied in the Dred Scott 
decision, an issue of paramount importance to Lincoln. 

Mr. Woldman believes that the crowning achievement of preserv- 
ing the very existence of the Constitution by wiping out the assumed 
right of state secession and the mistaken doctrine of state sovereignty 
and the maintenance of the Union of the States as an indissoluble, inde- 
structible, and perpetual relation must remain along with the Thirteenth 
Amendment as Abraham Lincoln’s monumental contributions to the 
Constitution. 

The author pursues his analysis of Lawyer Lincoln in fair and 
accurate fashion. He describes various incidents in Lincoln’s legal life 
which serve to bolster first one and then the other side of divergent 
estimates of his worth, and draws conclusions upon a sound basis of 
factual proof and reliable historical and documentary evidence. He does 
not seek to force any particular impression upon his readers, but leaves 











282 LAW JOURNAL — MARCH, 1938 


them free to formulate their own estimates from a field of truly rich 
material. It is not unnatural that the author has tended to emphasize 
the greatness of the man Lincoln in the various settings in which he is 
depicted. Yet his stated purpose is to guide the reader to a realistic ap- 
preciation rather than to force upon him the deified conception, and to 
a considerable extent he has attained his promised objective. 

Mr. Woldman has given us an absorbing narrative of the rise of a 
humble backwoodsman to the White House and has illustrated the 
importance of his legal training in enabling him to attain this highest 
honor which the Nation can bestow. He has explained the manner in 
which his legal experience aided him in the solution of the gravest prob- 
lems which have ever confronted a President of the United States and 
has appropriately evaluated Lincoln’s contributions to the cause of con- 
stitutional government. He has capably developed a phase of Lincoln’s 
life which has long needed such attention. His book is a valuable con- 
tribution and it is recommended as interesting and worthwhile reading 
to lawyer and layman alike. 

CuHarces L. GRAMLICH 


“Tue FoLtkKiore or Capiratism” — Thurman W. Arnold. 
Yale University Press, New Haven, 1937. $3.00 


Here is one of the most disquieting bits of literature to be given birth 
by our generation. The author seemingly attacks all the axiomatic con- 
cepts of our everyday life, with particular regard to law and economics. 
In effect he asks, “What is ‘is’?”” His procedure in so doing is to cast 
down his plummets into the “known” and charted seas, and to find that 
the bottoms on which they come to rest are false, thus revealing a depth 
more difficult to sound. The book has little of the tautology and re- 
dundancy of Arnold’s earlier volume, “The Symbols of Government,” 
but most of the ideas here given expression were previously set forth in 
the former work. It must be said, however, that their mode of expression 
is here infinitely superior. This book is therefore less a companion than 
a successor to its predecessor. 

In general it is concerned with human organizations, with ways of 
thinking about society, and with how society thinks, or fails to think, 
about itself. The theme, naturally enough, deals with the folklore and 
symbolism about which our manner of life and government have grown. 
In brief the theme is this: Law and economics are no more than creeds 
supporting a scheme of life wherein the taboos of a people prevent them 
from using the devices best fitted to their needs. 
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The power of our present folklore, like that of any other, lies in the 
fact that we fail to recognize it as folklore. Consequently its heroes have 
a real existence. Our law is not thought of as literature causing judges 
to think in channels of words and word clusters, but as fundamental and 
unquestionable truth. It is only the mythology of other peoples that we 
label as mere symbolism. Were we able so to label our own it would 
no longer have that effect on us which causes us to term it folklore. 

The author makes effective use of the point that we have pro- 
jected into a fast-moving society, wherein huge far-flung enterprises 
constitute the main motivating force, a pastoral conception of a nation 
of hard-bitten horse traders whose initiative must be fostered lest it die 
a’ borning. Today national wealth is very largely a matter of the control 
which one portion of the people exercise over the affairs of the other 
through paper claims of one sort or another. As such it becomes less 
a subject of absolute ownership and more one of necessary regulation. 

A splendid satirical sketch is drawn of taxation, public and private, 
and the processes by which a favorable conditioned response has been 
produced in the people. This is exceptionally well done and is probably 
the strongest single section of the book. Taking up private modes of 
tribute in the forms of patronage, investment, individual purchasing, and 
corporate spending, the author compares them with the more commonly 
accepted forms of public taxation. He discovers that the heaviest toll in 
suffering is taken in the private field. There the lambs are more unwary 
because their dealings are with “reputable” institutions. There the inci- 
dence falls most heavily on the poor because the rich play the game from 
the inside. They sit on the laps of the ruling Deities. There the spoils 
of office are more bounteous, the waste more flagrant, and the resistance 
more disorganized — all this because the accepted ways of thinking have 
cloaked private enterprise with an immunity from widespread reproach. 

Recent innovations in our governmental structure have drawn 
widespread criticism from their very beginnings. Considering some of 
such critcism highly unfair, Arnoid makes reference to the fact that all 
organizations are usually, and sometimes necessarily, inefficient in their 
formative stages. Hence infant governmental activities should not be 
expected to attain at once the efficiency of private organizations which 
have had the benefit of as much as half a century of experience. Even 
these found steadiness for their stumbling feet on the proving ground 
of trial and error. For them there was promulgated no all-conclusive 
plan to be unerringly adhered to, nor were they unduly encumbered 
with philosophy, definition, and principles, the reigning Gods of abstract 
theory. 
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The book ends in a rather sober note. The final chapter resembles 
a lexicography of institutionalism, in conjunction wherewith a partial 
summary of the foregoing pages is attempted. This is exceedingly well 
done and rounds off the volume in fine style. 

Written in fluent style this little volume is so interesting that it 
almost reads itself. Both the text and the illustrations which support it 
are clear cut and comprehensible. Occasionally the author strays from 
his apparent purpose in an attempt to shock or surprise us, but on the 
whole the book is very well knit. 

By way of criticism it may be said that some of the illustrations 
chosen by the author in his attacks upon certain features of a capitalistic 
economy are not truly representative of the institutions so attacked. The 
motion picture industry, for example, is notorious for its fantastic finance. 
And the artful manipulations practiced by the Swedish match king 
through the firm of Krueger and Toll will furnish hobgoblins for the 
tales of a long line of future generations. Even so, however, the very 
fact that such practices have had a real existence is an indication that 
perhaps something is wrong with our system of government. The inclu- 
sion of such examples thus lends emphasis to the idea which Arnold tries 
to convey and it may be that this is sufficient justification for his use 
of them. 

Some of the analogies are also far fetched and some of the generali- 
zations are warped to fit the theme but this is explainable in the light 
of the style used. The author is painting with a broad brush. His state- 
ments are bold and sweeping. There is little attempt at technical refine- 
ment. This form of expression is well adapted to Arnold’s purpose. 

The chief value is not so much in any single part of the book, but 
rather in the pervading spirit whcih sweeps through its every chapter. 
Because of this one gains a new perspective, a new set of attitudes. The 
worshipped pillars of our society, the unquestionable and inescapable 
truths, are left hanging in air, suspended from their foundations. The 
approach, admittedly, is more than a little nihilistic. The author refuses 
to submit a substitute for that which he would destroy. Perhaps this, 
too, is instrumental in making the reader feel that the whole frame of 
living is part of an unreality, and that things ordinarily taken as the axes 
of life itself are no more than cardboard shaped into familiar stage- 
settings. Such a task demands that the director stand well aloof from 
the scene under description. This the author does in accord with the 
most approved neo-realistic standards. However, concession is made, 
withal, to the fact that this folklore must constitute an element of any 
modern society and the question which we as readers must put to our- 
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selves is this: Shall we follow in the groove of the traditional techniques, 
or shall we use them to our own advantage? 
Rosin W. Letr 


“Tue Goon Society” — Walter Lippman. Little, Brown and 
Company, Boston, 1937. $3.00 


The Good Society, by Walter Lippman, represents the struggle of 
a mature mind striving to maintain its faith in the American ideal of 
individualism in the face of the bewildering complexity of political 
philosophies that obtain in the civilized governments of the world. It is 
emphatically not a defense of laissez faire. On the contrary the writer 
demands a total revision of our concept of the rights and duties long 
considered immutable that form the foundation for that doctrine. Far 
from being a vindication of the present system, it is a plea for a recog- 
nition of, and a return to, the philosophy of government on which, so 
the author contends, a successful political system must rest to function 
successfully in an exchange economy. That philosophy he styles “lib- 
eralism”’. 

The work divides itself into two parts, each being comprised of two 
sections. The first part is an analytical examination of the theory and 
practice of the collectivist governments existing in foreign states and, in 
a modified form, in this country. Mr. Lippman is insistent that a col- 
lectivist state cannot function suctessfully unless there be a fixed and 
certain goal toward which the energies of the people and the govern- 
ment can be directed. That goal cannot be the economic and social 
betterment of the state. No mortal man or group of men is endowed 
with the vastness of intelligence and the ubiquitousness of understanding 
to be able to determine and correlate the needs and desires of an organ- 
ism with the diversity of demands that exist in society. There is but 
one end that possesses the requisite certainty to be capable of planning by 
men. That is war. It is a comparatively easy task for a government to 
determine the amount of shoes, clothing, guns, ammunition and the 
like necessary to carry on an international conflict. It is also a relatively 
simple matter to persuade a people to conform to a prescribed plan when 
the tempting baits of economic gains and appeasement of deap seated 
hatreds are dangled before their collective eyes. 

With this as a premise the writer asserts that the collectivist govern- 
ments of Europe are utilizing a policy of war preparation to remain in 
their position of dominance over the inhabitants of the various states. 
He contends that the Fascist and the Communist states are but different 
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types of collectivist governments, differing only in their abstract theoret- 
ical basis, each necessary to the existence of the other in that each utilizes 
the other as a focal point for war preparations, either offensive or 
defensive. 

With this as one form of political development, the question is posed: 
is the only other alternative a system of laissez faire in which the cupid- 
ity of men may run rampant over their fellows? Lippman contends 
that the logical path of development of society assumes a form totally 
different from collectivism or uncontrolled laissez faire. 

He envisions an economic order dissimilar from any we have known. 
The argument is predicated upon the accepted fact that we exist in an 
exchange economy — one in which the welfare of all is best served by 
a high degree of specialization in industry and a free exchange of goods 
and services. Any form of interference with the free flow of goods and 
services necessarily disrupts the operation of the economic structure with 
a consequent impairment of its efficiency. Thus the purpose of govern- 
ment should be to protect the operation of the law of supply and demand 
from any practices or institutions that might have a subversive effect 
upon it. At the same time it is incumbent upon government to refrain 
from exercising any restraints upon the operation of the system. 

This does not mean that government cannot exert control over eco- 
nomic conditions and practices. On the contrary strict measures must 
be taken to prevent interference with the working of the system by 
individuals occupying a dominant position in the scheme of the economy. 
The method of control assumes the form of a complete redefinition of 
our concepts of rights and duties. A partial agenda of suggested reforms 
includes a managed monetary system; drastic revision of corporate 
privileges to the end that bigness can be attained only through superior 
producing and distributing ability and not by the ingenious manipulation 
of the law governing corporations; increasing the mobility of capital to 
a degree that it will compensate for the lack of necessary mobility of 
labor; and protection of natural resources. 

There are, however, numerous matters that must be directed by 
governmental action. This class is comprised of projects of great public 
interest but of such a nature that they would prove unprofitable for 
individual enterprise. Aside from this the general policy of government 
must be to define rights and leave their enforcement to individuals. 
Therein lies Lippman’s basic philosophy. Government should be essen- 
tially judicial in nature, not administrative. The lawmakers must 
assume a judicial attitude toward legislation and define rights with 
regard to the social welfare of all concerned — not on the basis of 
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archaic notions of property. The courts must provide the forum for the 
enforcement of these rights. 

While the analysis of our modern society and of the functioning of 
collectivism presented by the work is admirable, the book can never be 
used as a textbook for a new social order. It is a strong criticism of 
existing and proposed economic systems but the suggested solution for 
the problems confronting society is such that the reader is not furnished 
with a unified concrete plan for the development of a finer and more 
stable political system. Perhaps it should not be criticized on that score 
since it was not presented as an outline of an Utopia. The book is 
well written, interesting, and the result of a great deal of research and 
thought. Despite the fact that it will never rank with “Das Kapital” 
and “Wealth of Nations”, ““The Good Society” is a distinct contribution 
to political philosophy. 

GeorcE E. BalLey 


“How Lawyers Tuink” — Clarence Morris. Harvard Uni- 

versity Press, Cambridge, 1937. $3.50 

Philosophers have evolved as many theories and definitions of law 
as there are authors who have written on the subject and these are 
legion. Regardless of what their conclusions have been, fundamentally 
the practice of law is based on logic. It is a rational process. No matter 
what problem is confronting the lawyer, he works with general rules 
and attempts to correlate facts under them. From the time he knows 
his facts until the final decision has been given in the Supreme Court, 
the lawyer, knowingly or not, is dealing in the field of logic. To briefly 
describe the methods of logic and how they may be applied by the 
lawyer and the law student is the purpose of Clarence Morris in writing 
this little volume. | 

This is no abstract philosophical treatise. It brings out methods of 
solving and simplifying difficulties. —These, when one reads them, sound 
absurdly simple, but all too often they are forgotten when groping with 
knotty problems and the solution is stumbled upon only by chance. The 
author does not recommend or even suggest that one attempt to do all 
of his thinking in formal syllogistic manner. The chief value of a 
knowledge of logic, he points out, is to be able to check your thinking 
and discover unnoticed fallacies which may be pounced upon gleefully 
by your opponent if let pass. Then too, it is useful in that often it will 
suggest a different point of view from which to look at a problem which 
refuses to submit to your normal ratiocination. 
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For those who have had formal training in logic, or who are inter- 
ested in the philosophy of law, or who are looking for new light on legal 
principles, there is nothing in the book. But for those who have had 
trouble in solving problems there may be much help. Yet, as the author 
says, these people may master the words of the text and still not be 
able to apply the principles therein. 

Morris admits that reflective thought is not the only way to solve 
problems. There are at least two other methods: (1) reliance on 
authority; and (2) intuition. Both of these, however, are closely con- 
nected with logic. When the lawyer relies on authority, he is relying on 
the conclusion reached by someone else through a process of logic. 
When he relies on intuition, it is very likely that he has used a logical 
process which has been so rapid or subconscious that he is not aware of 
it. The author explains these methods and gives advice as to their use. 

Philosophizing just a bit at the end of his book, Morris evaluates 
briefly the law. He sees it as an imperfect, but workable, system which 
will gradually change as each generation adds its small increment of 
wisdom, but which will probably never make a great break with its 
immediate past. 

Victor A. KetcHaM, JR. 








